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UNITED STATES, District of Georgia, ss.
Be it remembered, That on the twenty-fifth day of May, in the fifty-ninth year of the independence ©f
the United States of America, A. D. 1835, Rhodom A. Greene and John W. Lumpkin, of said district,
have deposited in this office the title of a book, the right whereof they claim as proprietors, in the words

following, to wit:—
“

The GEORGIA JUSTICE : being a convenient Directory for the Justices of the
other civil officers known to the Laws of the State of Georgia. Containing a Digest

Peace, and various
of the Statutes relating to the duties of said officers, and other laws of a general nature, illustrated and explained by quotations from the most eminent writers and expounders of the Common Law. In four Parts. With an
Appendix, containing the Constitution of this State, and the Constitution of the United States as amended.
By Rhodom A. Greene and'JoHN W. Lumpkin.”
In conformity to the act of congress of the United States, entitled, “An act for the encouragement of
learning, by securing the copies of maps, charts, and books to the authors and proprietors of such copies
during the times therein mentioned
and also to the act entitled, “An act supplementary to an act entitled ‘ An act for the encouragement of learning, by securing the copies of maps, charts, and books to the
authors and proprietors of such copies during the times therein mentioned,’ and extending the benefits
thereof to the arts of designing, engraving, and etching historical and other prints.”
GEORGE GLEN,
Clerk District Court, Georgia.

*

PREFACE.

Sixteen years have elapsed since the publication of Mr. Clayton’s
Georgia. Justice,” and more than eleven years since its revision

by the late Judge Lamar. So high has been the estimate placed upon
that work, that it is still sought after by the county officers, notwithstanding by far the greater part of the statutes it contains have either
been mutilated by amendments, or wholly repealed. This circumstance alone affords abundant evidence of the usefulness and importance of such a work to the
people of Georgia; and from the defective condition of the one alluded to, great inconvenience has been

experienced by the county officers for several years past.
It was at first contemplated only to revise Clayton’s Justice by expunging the repealed statutes, and inserting those enacted since its
revision. But upon examination of some modern works of the kind
published in other states, it was believed that a considerable improvement might he made by an entirely new arrangement of the titles,
and that by introducing several new subjects, judiciously selected,
the usefulness of the work might be greatly enhanced.
It is not
difficult to perceive, that the adoption of such a plan involved the
compilers in all the labour incident to an entirely new production.
By reference to the Table of Contents, the reader will see the
details of the plan which has been adopted, and which is believed to
be the most natural order of presenting the subjects properly falling
within the scope of the work. One principal convenience of this
arrangement is, that very much useless repetition, indispensable to
the former plan, is avoided; thereby leaving considerable space for
the introduction of new matter, without a proportionable enlargement
of the size of the volume.
Great

care

and attention have been bestowed in the collection and

arrangement of the most

approved forms; and the index, it is confi-

dently believed, will add greatly to the convenience and usefulness of
the work; as the county officers, by consulting it, will be admonished
of various duties and responsibilities which, otherwise, might escape
their notice. Indeed, the whole work has been prepared and arranged

iv

PREFACE.

with

view of

affording the best possible assistance and security to
study or preparation, are often
called to official stations, involving the most intricate duties and the
most weighty responsibilities.
Among the chief of such, is the Justice or tiie Peace, whose convenience has been an object of
peculiar regard in the arrangement of this work.
It has also been a principal design of the compilers to make the
Georgia Justice” useful and interesting to the citizens generally,
by making such selections and incorporating all such general information as might tend to an acquaintance with the laws of the country
—such as is the interest and duty of every citizen to possess. To this
effort to serve the public,.the compilers have summoned their best
ability; the result of their labours is now before their fellow-citizens,
in whose justice and liberality they have the utmost confidence.
a

that class of citizens, who, without
'

“

THE COMPILERS.

Milledgeville, 20th Oct., 1835.
Note.—The

common

from the statutes
of the

law authorities imbodied in this volume will be

by the size of the type—the former,

compilers, appearing in smaller type.

as

distinguished

also the occasional remarks
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LAW.
Law is
in

a

rule of civil conduct

prescribed by the

supreme power

State, commanding what is right, and prohibiting what is

a

Bla. Com. 44; and is susceptible, in this State, of the following division:—

wrong,

1st. The Constitution of the United States, and the Acts

of Conmade in pursuance thereof, and all Treaties made under the
authority of the United States, are the supreme law of the land.—r
gress

Const. U. S. art. 4.

-

2d. The next in order and

authority is the Constitution of this

State.
3d. Acts of

Assembly passed by the legislature of this State both

before and since the revolution.
4th. After the late revolution and the

forms of
government, in order to ascertain what statutes and parts of the
common law were in force here, the Assembly enacted, In the
year
1784, that all and singular the several acts, clauses, and parts of acts
that were in force, and binding on the inhabitants of this province, on
the fourteenth day of May, in the year of our Lord one thousand
seven hundred and seventy-six, so far as they are not contrary to the
constitution, laws, and form of government now established in this
State, shall be, and are hereby declared to be in full force, virtue, and
effect, and binding on the inhabitants of this Stale, immediately from
and after the passing of this act, as fully and effectually, to all intents
and purposes, as if the said acts, and each of them, had been made
and enacted by this General Assembly, until the same shall be repealed, amended, or otherwise altered by the legislature. And also
the Common Law of England, and such of the Statute Law, as were
usually in force in the said province, except as before excepted.
And all fines, penalties, and forfeitures inflicted or made pc\yable by
any of the aforementioned acts of the King of Great Britain, are
hereby directed to be paid into the public treasury of this State, for
the
any

use

of the

same.

of the said

establishing of

And that all authorities

acts to any

public officer,
B

are

new

given and enjoined by
hereby given and en-

10

LAW.

joined to such public officers appointed under the constitution or form
of government established in this State, and agreeable to the same.—
Prin. Dig. 310,311.
6th. The Common Law, which originated in a general custom, received and approved of by the people from time immemorial, and
is founded upon principles of justice, and handed down to us in
juridical records, and adjudications thereupon made by former
judges from time to time ; which adjudications, and the reasons upon
them, are contained in reports made of them at the time, and transmitted to us in books of reports. In respect to this law, it is an
established rule to abide by former precedents, which are not evidently against reason or the divinb law, where the same points come
again in litigation ; and this is in order to keep the law steady, and not
liable to waver with every new judge’s opinion. For where the law
is uncertain, the people, are slaves to the judges; depending for
everything they are permitted to enjoy upon their whims and
caprices, their enmities or good liking.—Clay. Jus. 246, 247.
All laws and resolutions as published by authority shall be held,
deemed, and considered public laws and resolutions, and the several
courts of law and equity of this State shall take notice thereof as
such, any law, usage, or custom to the contrary notwithstanding.—
Prin. Dig. 148.

PART

I.

OF THE DEFINITION. AND PUNISHMENT OF CRIMES.

CHAPTER I.

Persons
1. A crime

or

capable of committing Crimes.

misdemeanor shall consist in

a

violation of

public law, in the commission of which there shall be a union
operation of act and intentibn ; or criminal negligence.

a

or joint

Misdemeanor,* as distinguished from crime, (by the common law,) is the term
offences, comprehending all minor offences not amounting to felony.—4 BlackStond, 5.
Felony is now defined by statute to mean an offence punishable by death
or confinement in the
penitentiary. See sec. 13 of this chapter.
used to denote minor

2. Intention will be manifested by the circumstances
with the perpetration of the offence, and the sound mind
tion of the person accused.

connected
and discre-

If the intention cannot be implied from the facts and circumstances which,
together with it, constitute the offence, other acts of the defendant, from
which it can be implied to the satisfaction of the jury, must be proved at the
trial.—Arch. Crim. Law, 65.

3. A person

shall be considered of sound mind, who is neither an
or afflicted by insanity; or who hath arrived at the
age of fourteen years, or before that age, if such person know the
distinction between good and evil.
4. An infant under the age of ten years, whose tender age renders
it improbable that he or she should be impressed with a proper sense
of moral obligation, or be possessed of sufficient capacity deliberately
to have committed the offence, shall not be considered or found guilty
of any crime or misdemeanor.
idiot,

a

lunatic,

Thus it appears that an infant under the age of ten years is not indictable
for any offence, nor are they to be presumed innocent of an offence which
they may commit after they have arrived at the age of fourteen.
An infant between the age of ten and fourteen may be indicted, and if, upon
the trial, it appear that there was such a hiding*or concealment as manifested
a consciousness of guilt, such infant may be convicted and suffer capital

punishment.
By the English law, the capacity of doing ill, or contracting guilt, is not so
much measured by years and days as by the strength of the delinquent’s
understanding and judgment; for one lad of eleven years old may have as
much cunning as another of fourteen.—4 Black. 23.
But the same author,
*

43

By our penal code some felonies
sections, sixth chap. &c.

are

called misdemeanors.

See 37, 39, 40, 41, 42,

12

PERSONS CAPABLE

OF

CRIMES.

[Part I.

after

instancing cases of the infliction of capital punishment on infants,
adds, (page 24,) “ In all cases, the evidence of that malice, which is to
supply age, ought to be strong and clear beyond all doubt and contra-

diction.”
With regard to civil cases, an infant cannot be sued without joining the
name of his guardian; but he
may sue by his guardian, or next friend who is
not his guardian, which may be by any person who will undertake his cause.

Generally speaking, he cannot alien his lands, nor do any legal act, nor make
deed in writing under seal, nor indeed any manner of contract that will
bind him : but this is subject to some exceptions, for he may purchase lands;
but the purchase is incomplete, for when he'comes of age he may either
agree or disagree thereto as he thinks prudent or proper, without alleging
any reason; and so may his heirs after him, if he dies without having coma

pleted his agreement.
And he may

by deed or will appoint a guardian to his children, if he has
Also, he may bind himself to pay for his necessary meat, drink, apparel, physic, and such other necessaries, and likewise for his good teaching
and instruction, whereby he may profit himself afterward.
But if he bind
himself in a bond, with a penalty, for the payment of any of these necessaany.

ries, that bond shall not bind him.
If he borrows money to pay for the necessaries, and applies it accordingly,
he is not liable at law, because he might have wasted it. If he is an executor, he may give an acquittance on payment; not without payment. No
laches

or

lack of

diligence,

or

negligence,, can be imputed to him during his

infancy.
5. A lunatic, or person insane, without'lucid intervals, shall not be
found guilty of any crime or misdemeanor with which he or she
may be charged : Provided, the act so charged as criminal was committed in the condition of such lunacy or insanity; but if a lunatic
hath lucid intervals of understanding, he shall answer for what he
does in those intervals, as if he had no deficiency.
6. An idiot shall not be found guilty or punished for any crime or
misdemeanor with which he or she may be charged.
If there be

by

a

a doubt, whether the party be compos or not, this shall be tried
jury.—4 Black. 25.

7. Any person counselling, advising, or encouraging an infant under
the age of ten years, a lunatic, or an idiot, to commit an offence,
shall be prosecuted for such offence, when committed, as princi-

pal; and if found guijty, shall suffer the same punishment as would
have been inflicted on said infant, lunatic, or idiot, if he or she had
possessed discretion and been found guilty.
8. A feme covert, or married woman, acting under the threats,
command, or coercion of her husband, shall not be found guilty of
any crime or misdemeanor, not punishable by death or perpetual
imprisonment; and, with this exception, the husband shall be prosecuted as principal, and, if convicted, shall receive the punishment
■

which otherwise would have been inflicted on the wife if she had
been found guilty: Provided it appears, from all the facts and circumstances of the case, that violent threats, command, and coercion
were used.

If the husband be in company with the wife when the offence is committed,
this the law construes a coercion, and the wife is protected.—4 Black. 28.
And see sec. 12 of this chapter, where the wife is protected even in crimes

punishable with death.

Chap. 1.]

PRINCIPALS

AND

9. Drunkenness shall not be
or,

Tinless such drunkenness

13

ACCESSORIES IN CRIMES.

an excuse

was

for any crime or

misdemean-

occasioned by the fraud, artifice,

contrivance of other person or persons,

or

for the

purpose of having, a
crime perpetrated; and then the person or persons so causing said
drunkenness for such malignant purpose, shall be considered a principal, and suffer the same punishment as would have been inflicted on
the person or persons committing the offence, if he, she, or they had
been possessed of sound reason and discretion.
10. A person shall not be found guilty of any crime or misdemeanor committed
by misfortune or accident, and where it satisfacto-

rily appears there was no. evil design or intention, or culpable neglect.
11. A slave committing a crime or misdemeanor, which, if committed by a free white person would not be punishable by this act
with death, by the threats, command, or coercion of his or her
owner, or any person exercising or assuming authority over such
slave, shall not be found guilty; and it- appearing from all the facts
and circumstances of the case, that the offence was.committed by
threats, command, and coercion of the owner, or the person exercising or assuming authority over such slave, the said owner, or other
person exercising or assuming authority over. such slave, shall be
prosecuted for the said crime or misdemeanor; and, if found guilty,
shall suffer the same punishment as he or she would have incurred
if he or she had actually committed the offence with which the slave
is charged.
12. A person committing a crime or misdemeanor under threats
or menaces, which
sufficiently show that his or her life or member
was in
danger, or that he or she had reasonable cause to believe, and
did actually believe, that his or her life or member was in danger,
shall not be found guilty; and such threats and menaces being proved
and established, the person or persons compelling by said threats and
menaces the commission of the offence, shall be considered a principal or principals, and suffer the same punishment as if he, she or
they had perpetrated .the offence.
13. The term “felony" when used in this act, shall be construed
to mean an

liable

offence for which the offender, on conviction, shall be
or imprisonment in the peni-

by law to be punished by death
tentiary, and not otherwise.

CHAPTER II.

Principals and Accessories in Crimes.

be principal in an offence in two degrees. A
principal in the first degree, is he or she that is the actor, or absolute
perpetrator of the crime. A principal in the second degree, is he or
she who is present, aiding and abetting the fact to be done; which
presence need not always be an actual immediate standing by, within
sight or hearing of the fact; but there may be also a constructive
presence, as when one commits a robbery, murder, or other crime,
and another keeps watch or guard at some convenient distance.
1. A person may

14

PRINCIPALS AND ACCESSORIES IN

CRIMES.

[Part I

Lord Mansfield observes, the word “ aiding” does not necessarily imply
that the person actually Aid anything. The mere presence may be an aiding,
as in taking prizes at sea.
The number of persons present and inciting, deters others from opposing; though the persons present'ttnd inciting may not
do any

particular and personal act themselves.—Mac Nally’s Ev. 364.

So, where several persons assemble for an unlawful purpose, or

where

object is intended to be carried into effect by unlawful means—particularly if intended to be carried into effect notwithstanding any opposition that
might be offered against it, and a man be killed, will be murder in all who
were present, whether they actually aided and abetted or not: Provided the
death were caused by the act of some of the party in the course of his endeavours to effect the common object of the assembly.—Arch. Crim.Law, 396.
the

who is not the chief actor in the offence,
but is someway concerned therein,
either before or after the fact committed.
3. An accessory before the fact is one who, being absent at the
time of the crime committed, doth yet procure, counsel, or command
2. An accessory

nor

is

one

present at its performance,

another to commit

a

crime.

■

It is settled, that whosoever procureth a felony to be committed, though
it be by the intervention of a third person, is an accessory before the fact.
It is likewise a rule, that he who in anywise commands or counsels another
to commit an unlawful act, is accessory to all that ensues upon that unlawful

distinct from the other. As if A comC, and B beats him so that he dies ; B is guilty of murder
principal, and A as accessory. But if A commands B to burn C’s house,
and he in so doing commits a robbery; now A, though accessory to the
burning, is not accessory to the robbery, for that is a thing of a distinct and
unconsequential nature.—4 Black. 37.
act; but is not accessory to any act
mands B to beat

as

4. An accessory after the fact is a person who,
a crime has been committed, conceals it
trate, and harbours, assists, or protects the person

ledge that

convicted of the crime.

after full knowfrom the magischarged with, or

The felony must be complete at die time of the assistance given, else it
makes not the assistant an accessory. As, if one wounds another mortally,
and after the wound given, but before the death ensues, a person assists or
receives the delinquent, this does not make him an accessory to the homicide ; for, till the death ensues there is no felony committed.
But so strict
is the law when a felony is actually complete, in order to do effectual justice,
that the nearest relations are not suffered to aid or receive one another.
If
the parent assists his child, or the child the parent, if the brother receives
the brother, the master his servant, or the servant his master, or even the
husband receives his wife, who have any of them committed a felony, the
receivers become accessories ex post facto. But a feme covert cannot beaccessory by the receipt and concealment of her husband; for she
presumed to act under his coercion, and therefore she is not bound, neither
ought she to discover her lord.—4 Black. 38.
come an

is

,

5. A principal in the second degree, and

an accessory before'the
where it is otherwise provided for in this code, shall
same punishment as is directed to be inflicted on the
principal in the first degree, or perpetrator of the crime.
6. Accessories after the fact, except where it is otherwise ordered
in this code, shall be punished by fine, or imprisonment in the common
jail of the county, or both, at the discretion of the court.

fact except
receive the

Chap. 3.]

CRIMES AGAINST THE

STATE AND PEOPLE.

15

CHAPTER III.
Crimes
1. Crimes against
in the first degree,

excite,

to

an

against the State and People.

the state and the people shall consist in treason
and second degree ; exciting, or attempting

insurrection

or

revolt of slaves.

2. Treason in the first degree shall consist in levying war against
the state in the same, or being adherent to the enemies of the state
within the same, giving to them aid and comfort in this state or else-

where, and thereof being legally convicted of open deed, by two or
more witnesses, or other competent and credible
testimony, or voluntary confession these cases shall be adjudged treason against the
state and people; and when the overt act of treason shall be committed without the limits of this

state,-the person charged therewith
be arrested and tried in any county of this state, within the
limits of which he may be found ; and being thereof convicted, shall
be punished in like manner as if the said treason had been committed
and done within the limits of said county. Treason in the first degree shall be punished with death.
may

Levying war, $c.—In order to constitute a levying of war, the number of
persons assembled is not material; three or four will constitute it as fully
as a thousand.—3 Inst. 9.
Nor is it necessary that they should be armed
with military weapons,
Or being.adherent to
gence,

with colours flying, &c.—Arch. Crim. Law, 269.

the enemies ofthe state, dfc.—As, by giving them intelliby selling them arms, or the like ; but if a person be under circum-

of actual force and constraint, through well-grounded apprehension
injury to his life or person, this fear or compulsion will excuse his even
joining with either rebels or enemies in the state : Provided he leaves them
whenever he hath a safe opportunity.—4 Black. 83. And whether the persons adhered to be enemies or not, is a matter of fact to be determined
by
stances

of

the

jury.—Arch. Crim. Law, 273.
Giving to them aid, Sfc.—Every assistance, unless given from a wellgrounded apprehension of immediate death in case of refusal, is treason.—

lb. 271.
Letters and papers found in the custody of a person indicted for high
treason, may be read on his trial to prove any overt act of rebellion. And
letters forwarded to the enemies, to communicate treasonable information,
and intercepted, mav also be read in evidence.
But letters directed to the

defendant, and which have never been in his possession, cannot be admitted
against him.—Chit. Crim. Law, p. 476; and see Con. U. S.,

in evidence
art.

3,

s.

3.

3. Treason in the second
and concealment of tr.eason,

degree shall consist in the knowledge
without otherwise assenting to, or parThe punishment of treason in the second

ticipating in the same.
degree, shall be confinement and hard labour in the penitenitary for
the

term

4.

of four years.

Exciting an insurrection or revolt of slaves, or any attempt, by
writing, speaking, or otherwise, to excite an insurrection or revolt of
slaves, shall be punished with death.
5. If any person shall bring, introduce, or circulate, or cause to be
brought, introduced, or circulated, or aid, or assist, or be in any manlier instrumental in
bringing, introducing, or circulating within this
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State, any printed or written paper, pamphlet, or circular, for the
purpose of exciting insurrection, revolt, conspiracy, or resistance on
the part of the slaves, negroes, or free persons of colour in this state,

against the citizens of this state, or any part of them ; such person
offending shall be guilty of a high misdemeanor, and, on conviction,

so

shall be

punished with death.

CHAPTER IV.
Crimes and

Offences against the Persons of Citizens or Individuals.

1. Homicide is the killing of a human being of'any age or sex, and
is of three kinds: murder, manslaughter, and justifiable homicide.
The killing—may be by poisoning, striking, starving, drowning, and a
thousand other forms of death, by which human nature may be overcome.—
4 Black. 196.
A human being.—It would seem, therefore, to kill a child in its mother’s

womb, is no murder.—Arch. Crim. Law, 215; but see post, seG. 20 & 21.
2. Murder is the unlawful killing of a
the state, by a person of sound memory

aforethought, either express

or

human being in the peace of
and discretion, with malice

implied.

unlawful killing.—All

The
command

homicide is unlawful unless justified by the
or permission of law.
As, for instance, by virtue of such an office
obliges one, in the execution of public .justice, to put a malefactor to

as

death, who hath forfeited his life by the laws and verdict of his country.
But the law must require it, otherwise it is not justifiable ; therefore, wantonly to kill the greatest of malefactors, is murder. And further, if judgment of death be given by a judge not authorized by lawful commission,
and execution is done accordingly, the judge is guilty of murder. Also
such judgment, when legal, must be executed by the proper officer, for no
one else is required by law to do it, which requisition it is that
justifies the
homicide. Execution must be done in strict pursuance of the sentence of
the court: if an officer beheads one who is adjudged to be hanged, or vice
versa, it is murder, 4 Black. 178, 179; for until execution' is done upon him
in due course of justice, he is equally under the protection of the law with
every other subject.—Mac Nally’s Evidence, 385.—For instance of killing
justified by the permission of law, see post, sec. 12.
In the peace of the state.—As to the words, the “ king’s peace”
(the pe ace
of the state) in the definition of murder, they mean merely that it is not
murder to kill an alien enemy in time of war, 3 Inst. 50. 1 Hale, 433; but
killing even an alien enemy within the kingdom, (state,) unless in the actual
exercise of war, would be murder.—1 Hale, 433; Arch. Crim. Law, 215.

■By

a person

of sound

memory

and discretion-.—It

cannot be committed

by

idiot, lunatic, or infant (under 14 years of age, see ante chap. 1. sec. 3;)
unless, indeed, he show a consciousness of doing wrong, and of course a discretion, or discernment between good and evil.—Arch. Crim. Law, 214.
an

4 Black. 195, 196.

With malice aforethought.—This is the grand criterion which now distinguishes murder from other killing, and which is not so properly spite or malevolence to the deceased in particular, as any evil design in general.
4 Black. 198.

When the law makethuse of the

term

malice

aforethought,

as

descriptive of the crime of murder, it is not to be understood in the modern
use of the word, a principle of malevolence to particulars; for the
law, by the
term

malice in this instance, meaneth, that the fact hath been attended with
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the ordinary symptoms of a wicked, depraved,
malignant spirit.—1 Mac Nally’s Evidence, 377.
1“ In the Queen v. Mawgridge, 5 Ann. B. R., malice was thus defined :—Some
have been led into a mistake by not well considering what the passion of
malice is; they have construed it to be a rancour of mind lodged in the
person killing, for some considerable time before the commission of the
facts, which is a mistake arising from not distinguishing between hatred and
such circumstances as are

Hatred is a rancour fixed and settled in the mind of one towards
Malice is a design formed of doing mischief to another: he that

malice.
another.

designs and useth the means* to do ill, is malicious.'—lb. 378, 379.
3.

Express malice is that deliberate intention, unlawfully to take
which is manifested by external

away the life of a fellow-creature,
circumstances capable of proof.

Express malice,—circumstances capable of proof.—Such' as lying in wait,
antecedent menaces, former grudges, and concerted schemes to do the
party some bodily harm.—4 Black. 198.
Neither shall he be guilty of a less crime, who kills another in consequence of such a wilful act as shows him to be an enemy to mankind in
general: as going deliberately with a horse used to strike, or discharging
a gun among: a multitude of people, 1 Hawk. c. 29, s. 12.
So if a man
resolve to kill the next person-he meets, and do kill him, it is murder,

although he knew.him not; for it is universal malice.—4 Black." 200. It may
that no provocation, however great, will exwhere there is evidence of express malice.—

be necessary here to observe,
tenuate or justify a homicide,
Arch. Grim. Law, 215.

4. Malice shall be

Malice

implied, where

no

considerable provocation

ap-

where all the circumstances of the. killing show an aban-

pears, and
doned and

malignant heart.

implied.—In

many cases

where

no

malice is expressed, or openly

a man wilfully poisons another:
presumes malice, though no particular

indicated, the law will imply it. Thus, where
in such,

a

deliberate

act, the law

be proved.—Hale, 45. So if a man kill another suddenly without
any, or without a considerable provocation : if he kill an officer of justice
in the legal execution of his duty: if, intending to do another felony, he undesignedly kill a man: in all these cases the law implies malice, and the
offence is murder.—Arch. Crim. Law, 215.
enmity

can

5. The

punishment of murder shall be death.

But if conviction be had on circumstantial evidence alone, the court may
commute the punishment of death for perpetual imprisonment. See p. 2, c.

6,

s.

36.

6.

Manslaughter is the unlawful killing of a human creature withmalice, either express or implied, and without any mixture of deliberation whatever; which may be voluntary, upon a sudden heat of

out

passion,

or

involuntary, in the commission of an unlawful act,
circumspection.

or a

lawful act without due caution and

Voluntary,

upon a

sudden heat of passion.—But

even

in

a case

of sudden

quarrel, where the parties immediately fight, the case may be.attended with
such circumstances as will indicate malice upon the part of the party killing;
and the killing then would be murder, and not merely manslaughter.
If,
for instance, the party killing began the attack under circumstances of undue
advantage—as if A and B quarrel, and A draw his sword and make a passat
B, and B thereupon draw his sword, and they fight, and B is killed : A would
be guilty of murder, for his making the pass before B had drawn his sword
shows that he sought his blood.—Fost. 295. But if the parties at the comC
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mencement attack each other upon equal terms, and afterward, in the course
of the fightf one of them in his passion snatch up a deadly weapon and
the other with it; this would be manslaughter only. 1 East. P. C. 243. R. v.

kill

Taylor, 5 Bur. 2793.; Arch. Crim. Law, 216.
So if two persons fight from malice, and pretend or feign a reconciliation,
and they afterward meet and suddenly fight upon the score of old malice,
and one of them be killed: this is murder, and not merely manslaughter.—
1 Hale 451; Arch. Crim!. Law, 217.
Also,’if, even upon a sudden provocation, one beat another in a cruel and
unusual'manner, so that he dies, though he did not intend his death, yet he
.is guilty of murder by express malice; that is, by an express evil design,
the genuine sense of malitia. As when a master corrected his servant with
an iron bar, and a schoolmaster stamped on his scholar’s belly, so that
each of the sufferers died: these were justly held to be murder.—4 Black* 198.
7! In all

cases

of

voluntary manslaughter, there must be some

actual assault upon the person killing, or an attempt by the person:
killed to commit a serious personal injury on the person killing.
Provocations by words, threats, menaces, or contemptuous gestures
shall in no case be sufficient to free the person killing from the guilt
and crime of murder. The killing must be the result of that sudden,
violent impulse of passion, supposed to be irresistible ; for if there
should appear to have been an interval between the assault or provocation given and the homicide, sufficient for the voice of reason and

humanity to be heard, the killing shall be attributed to deliberate
revenge, and be punished as murder.

Where a boy, after fighting with another, ran home bleeding to his father;
and the father immediately took a small cudgel,* and ran three quarters ofa
mite to the place where the other boy was, and struck him a single blow with
the stick, of which blow the boy afterward died; this was hqlden to be man-

slaughter only.—R.

v.

Rowley, 12 Co. 87; and

see

Fost. 294.

Arch. Crim.

Law, 220.
If upon a sudden quarrel the parties presently fetch their weapons, and go
into the field and fight, and one of them falleth, it will be but manslaughter ;
because it may be presumed the blood never cooled.—Mac Nally, Ev. 392.

8. Voluntary manslaughter shall be punished
labour in the penitentiary for a term .not less

by confinement and
than two years, nor

longer than four-years.
9. Involuntary manslaughter shall consist in the killing of a human
being without any intention to do so ; but in the commission of an
unlawful act, or a lawful act, which probably might produce such a
consequence, in an unlawful manner: Provided, always, that where
such involuntary killing shall happen in the commission of an unlawful
act, which, in its consequences, naturally tends to destroy the life of
a human
being, or is committed in the prosecution of a riotous intent,
or of a crime
punishable by death or confinement in the penitentiary,
the offence shall be deemed and adjudged to be murder.
If, when engaged in an unlawful or dangerous sport,
accident, it is manslaughter.—Arch. Crim. Law, 221.

a man

kill another by

This case may mislead the young and inexperienced inquirer. It will be found
upon examination that the stick called a cudgel was a small one, not likely to produce
death. This is the reason why, in this celebrated and often quoted case, the crime
was softened down: to manslaughter; a distinction that is now
universally recognised.
*
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workman throw stones

or rubbish, &c., from a house, and thereby kill
passing underneath, it is murder, manslaughter, or homicide by misadventure, according to the degree of precaution taken by him that no person
should be injured by them, and of the necessity of such precaution.
If he
did it without previously warning the persons beneath, and at a time when it
was likely that any persons were passing, it would be murder, 3 Inst. 57; if
at a time when it was not likely that any persons were passing, it would be
manslaughter, Fost. 262; if in a retired place, where no persons were in the
habit of passing, or likely, to pass, it would be misadventure merely.—Arch.

If

a

a

person

Crim. Law, 223.
Where a man lays poison to kill rats, and another man takes it, and it kills
him: if the poison were laid in such a manner or place as to be mistaken for

food, it is perhaps manslaughter, 1 Hale, 431; if otherwise, misadventure
only.—Arch. Crim. Law, 223.

10. Involuntary manslaughter in the commission of an unlawful
act, shall be punishable by confinement and labour in the penitentiary
for a term not less than one year, nor longer than three years.
11. Involuntary manslaughter in the commission or performance

of a lawful act, where there has not ’been observed necessary discretion and caution, shall be punished by fine or imprisonment in the

jail of the county, or both, at the discretion of the court.
being no rational distinction between excusable and
justifiable homicide, it shall no longer exist. Justifiable homicide is
the killing of a human being by commandment of the law in execution of public justice; by permission of the law in advancement of
public justice ; in self-defence; or in defence of habitation, property,
or
person against one who manifestly intends or fendeavours, by violence or surprise, to commit a felony on either, or against any persons
who manifestly intend and endeavour, in a riotous and tumultuous
manner, to enter the habitation of another, forthe purpose of assaulting or offering personal violence to any person dwelling or being
therein. And see post, note on sec. 14, where such person being
therein, though a stranger, is justified in killing the assailant.
By commandment of law. See on ante, sec. 2.
common

12. .There

By permission of law.—Where any officer of. justice is resisted in the legal

execution of his duty, he may repel force by force, aud if in doing so he kill
the party resisting him, it is justifiable homicide; and this in civil as well as
in criminal cases.—1 Hale, 494; 2 Hale, 118. And the same as to persons

acting in aid of such officer;—Fost. 318. So, if a private person attempt to
arrest one who commits a felony in his presence, or interfere to suppress an
affray, and be resisted, and kill fhe person resisting, this is also justifiable
homicide.—1 Hale, 481, 484; Fost. 274. And thus not merely on the principle of self-defence, for the officer or private person is not bound to retreat,
as in the case of homicide se defendendo, 2 Hale 218; but upon that principle
and the necessity of executing the duty the law has imposed upon him jointly.
Still there must be an apparent necessity for the killing; for if the officer
were to kill after the resistance had ceased, 1 East, P. C. 297, or if there
were no reasonable necessity for the violence used on the part of the officer,
the killing would'be manslaughter at the least. Where an officer or private
person, having legal authority to apprehend a man, attempts to do so, and
the man, instead of resisting, flies, or resists and then flies, and is killed by
the officer or private person in the pursuit; if the offence with which the man
was

2

were a treason, or felony, or a dangerous wound given, and he
otherwise be apprehended, the homicide is justifiable, 1 Hale, 481;

charged

could

not

Hale, 218, 219,79; 1 Hawk. c. 28,

s.

11, 12; Fost. 271: but if charged with
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other misdemeanor merely, Fost. 271; 1 Hale, 481;

Hale, 117; or if the arrest were intended in a civil suit, thekilling in these
cases would be murder; unless, indeed, the homicide were occasioned by
means not likely or intended to kill, such as tripping up his heels, giving him
a blow of an ordinary cudgel, or other weapon not likely to kill, or the like, in
2

which

case

the homicide at most would be

Law, 228.

manslaughter only.—Arch. Crim.

,

If the prisoners in a jail, or going to a jail, assault the jailer or officer, and
he in his defence kills any of them, it is justifiable for the sake of preventing

escape.—1 Hale, 496.

an

In

•

self-defence.—Under this

excuse,

the principal civil and natural relations

comprehended; therefore master and servant, parent and child, husband
and wife, killing an assailant in the necessary defence of each other respectively are excused (justified;) the act of the relation assisting.being construed
the same as the act of the party himself.—4 Black. 185.
are

13. A bare fear of any of those offences, to prevent which the
homicide is alleged to have been committed, shall not be sufficient to
appear that the circumstances were sufficient to excite the fetirs of a reasonable man, and that the party

justify the killing’, it must

killing really acted under the influence of those fears, and not in the
spirit of revenge.
14. If, after persuasion, remonstrance, or other gentle measures
used, a forcible attack and invasion on the property or habitation of
another cannot be prevented, it shall be justifiable homicide to kill
the person so forcibly attacking and invading on the property or
habitation of another ; but it must appear .that such killing was absolutely necessary to prevent such attack and invasion, and that a serious
injury was intended, or might accrue to the person, property, or family
of the person killing.
And not

only the party whose

person or property

is thus attacked, but his

servants, and other members'of his family, and even strangers who are present at the
Fost. 274.

time,

retreat,

in other

as

are

equally justified in killing the assailant.—1 Hale, 481,484,
whose person or property is attacked is not obliged to

The party

cases

until he find himself

or

of self-defence, but may even pursue the assailant
property out of danger —Fost. 273 ; Arch. Crim.

his

Law, 221.
15. If

a
person kill another in his defence, it must appear that the
was so urgent and pressing at the time of the killing, that, in
order to save his own life, the lulling of the other was absolutely
necessary; and it must appear also, that the person killed was the

danger

assailant,
to

or

that the slayer had really and in good faith endeavoured

decline any further struggle before the mortal blow was given.
16. -All other instances which stand upon the same
footing
and justice as
17. The homicide

reason

of

those enumerated, shall be justifiable homicide.

appearing to be justifiable, the person indicted
the trial, be fully acquitted and discharged.
18. Killing a slave in the act of revolt or where the said slave forcibly resists a legal arrest, shall be justifiable homicide.
19. In all cases, the killing or maiming of a slave, or person of
colour, or Indian in amity with the United States, shall be put upon
the same footing of criminality as the killing or maiming of a white
shall,

upon

person.
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20. If any person shall counsel, advise, or direct a woman to kill
the child she is pregnant, or goes with, and, after she. is delivered of
such child, she kill it, every such person so advising or directing, shall
be deemed an' accessary before the fact to such murder, and shall
have the same punishment as the principal.
21. The constrained presumption arising from the concealment of
the death of any child, that the child, whose death is concealed, was
therefore murdered by the mother, shall not.be sufficient or conclusive
evidence to convict the person indicted of the murder of her child,
unless probable proof be given that the child was born alive, nor unless
the circumstances attending it shall be such as shall satisfy the minds of
the jury that the mother did wilfully and maliciously destroy and take
away

the life of such child.

If the
she did,

prisoner be acquitted of the murder, and it appear in evidence that
by secret burying or otherwise, endeavour to conceal the birth
thereof, the jury may find her guilty of the -concealment.-—Arch. Crim.
Law, 234.
22. If any woman shall conceal or attempt to conceal the death
of any issue of her body, male or female, which, if it were born alive,
would by law be a bastard, so that it may not come to light whether
it was murdered or not, every such mother, being convicted thereof,
shall be punished by fine or imprisonment in the common jail of the

county, or both, at the discretion of the court.
23.

Mayhem shall consist in unlawfully depriving a person, free or
or disfiguring or rendering it useless.

slave, of a member,

The offence must be committed under such'circumstances, that if death
had ensued it would have been murder.—Arch. Crim. Law, 248.

24. If any person shall unlawfully cut out or disable the tongue,
put out an eye, slit or bite the nose, ear, or lip, or cut or bite off the
nose, ear, or lip, or castrate, or cut, or bite off, or disable any other
limb or member of another, with an intention in so doing to maim or

disfigure such person, or shall voluntarily, maliciously, and of purpose,
while fighting or otherwise, do any of these acts, every such person
shall be guilty of mayhem.
-25. A person convicted of cutting out the tongue, with the jntention, or voluntarily or maliciously, as expressed in the preceding section, shall be punished by confinement and labour in the- penitentiary
for life. A person convicted of -disabling the tongue, with the intention, or voluntarily or maliciously, as expressed in the preceding
section, shall be punished by confinement and labour in the penitentiary for a term not less than five years, nor more than fifteen years.
26. A person convicted of putting out an eye, with the intention,
or voluntarily or maliciously, as before expressed, in fight or otherwise,
shall l>e punished by confinement and labour in the penitentiary, for
a term not less than two
years, nor longer than five years.
27. A person convicted of putting out the eyes of another, or the
eye of another, having but one eye, with a similar intention, or voluntarily or maliciously, while., fighting or otherwise, shall be punished
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by confinement and labour in the penitentiary, for and during (the
of his or her natural life,
28. A person convicted of slitting or

term

biting the nose, ear, or lip of
voluntarily or maliciously, as before
expressed, while fighting or otherwise, shall be punished by confinement and labour in the penitentiary, for the term of not less than one
another, with the intention,,

or

than three years, or by fine and imprisonment in the
jail of the county, at the discretion of the court.
29. A person convicted of cutting or biting off the nose, ear or
lip of another, with the intention, or voluntarily or maliciously, as
before expressed, while fighting or otherwise, shall be punished by
confinement and labour in the penitentiary, for a term not less than
two years, nor more than five years.
30. A person convicted of the crime of castrating another, with
the intentiqn, or voluntarily .or maliciously, as before expressed,
while fighting or otherwise, shall be punished with death.
31. A person convicted of wilfully and maliciously injuring, wounding, or disfiguring the private parts of another, with the intention
aforesaid, while fighting or otherwise, which injuring, wounding, or
disfiguring do not amount to castration, shall be punished by confinement and labour in the penitentiary, for a term not less than five
years, nor longer than fifteen years.
32. A person convicted of cutting or biting off, or disabling any
year, nor more
common

•

limb

member of another, not herein before

designated, with the
voluntarily 6r maliciously, as before expressed, while
fighting or otherwise, shall be punished with confinement and labour
in the penitentiary, for a term not less than one year, nor longer than
five years; or in slight and trivial cases, by fine and imprisonment in
the common jail of the county, at the discretion of the court.
33. Rape is the carnal knowledge of a female, forcibly and against
or

intention,

or

her will.
It is no excuse that she consented at first, if the offence were afterward
committed by force, or against her will; nor is it any excuse that she consented after the fact. If she yielded through fear of death or duress, it is a
rape.—1 Hawk, c. 41, s. 6. Even that the Woman was a common strumpet,
or the concubine of the ravisher, is no excuse, 1 Hale', 629 ; although such
circumstances should certainly operate with the jury as to the credibility
of the fact, that connection was had'With the woman against her consent.
The party ravished is indeed a competent witness to prove this and every.
other part of the case ; but the, credibility of her testimony, and how far
forth she is to be believed, must be left to the jury, upon the circumstances
of fact that concur in the testimony.—Arch. Crim. Law, 259; 4 Black. 213.
If a rape be charged to be committed on an infant under twelve years of

age, she may be a competent witness if she hath sense and understanding to
know the nature and obligation of an oath; and even if she hath not, she ought
to be heard without oath, to give the court information, though that alone
will not be sufficient to convict the offender. But whether the child be
sworn or not, it is to be wished, in order to render her evidence credible, that
there should be -some concurrent testimony of time, place and circumstances,
'in order to make out the fact, and that the conviction should not be grounded

singly on the unsupported accusation of any infant under years of discretion.
There may be,

therefore, in many cases of this nature witnesses who are
competent; that is, who may be admitted to be heard, and yet, after being
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heard, may prove not to be credible, or such as the jury is bound to believe.
For the jury are triers of the credibility of the witnesses, as well as of the
truth of the fact.
“
It is true,” says a very learned judge, and a good man, “ that rape is a
most detestable crime, and therefore ought severely and impartially to be

punished with death. But it must be remembered, that it is an accusation
easy to be made, hard to be proved, but harder to be defended by the party
accused, though innocent.” He then relates two very extraordinary instances of malicious prosecutions for this crime that happened within his
own

observation; and concludes thus—“ I mention these instances, that

we

be the more cautious upon trials of offences of this nature, wherein the
court and jury may with so much e.ase be imposed upon, without great care
and vigilance: the heinousness of the offence many times transporting the
judge and jury with so much indignation, that they are over-hastily carried
to the conviction of the person accused thereof, by the confident testimony
of sometimes false and malicious witnesses.”—Clayton’s Justice, 285, 286.
may

34. Rape shall be punished by an imprisonment at labour in the
penitentiary, for a term not less than two years, nor longer than twenty

years.

assault, with.intent to commit rape, shall be punished by
imprisonment at labour in the penitentiary, for a term not less
than one year, nor longer than five years.
35. An

nan

If,

upon an indictment for this offence, the prosecution were to prove a
actually committed, the' defendant must be acquitted.—See R. v. Harmwood, I East. P-. C. 411, 440.

rape

36.

Sodomy is the carnal knowledge and connection against the
by man with man, or in the same unnatural manner

order of nature
with woman.

The circumstances necessary to constitute this crime are
the case of rape, (ante, sec. 33.) with two exceptions; 1st,

the same as in
That it is not
necessary to prove the offence to have been committed against the consent
of the person upon whom it was perpetrated ; and 2d, Both agent and patient
(if consenting) are equally guilty.
37. The punishment of sodomy shall be imprisonment at labour
in the penitentiary for and during the natural life of the person convicted of this detestable crime.
38. Bestiality is the carnal knowledge and connection against the
order of nature by man o,r woman; in any manner, with a beast.
39. The punishment of bestiality shall be imprisonment at labour
in the penitentiary for and .during the natural life of the person convicted of this detestable crime. ’
40. An attempt to commit sodomy or bestiality shall be punished

by imprisonment and labour in the penitentiary, for a term not less
than two years, nor more than four years.
41. An assault is an attempt to commit a violent injury on the
-person of another.
Such

as a battery, murder, robbery, rape, &c. striking at another with a
stick, or fist, although the party striking misses his aim, 2 Ro. Abr.
545, 1, 45; drawing a sword or bayonet, or throwing a bottle or glass, with
intent to wound or strike; presenting a gun at a man who is within the
distance to which the gun will carry, or any other act indicating an intention to use violence against the person of another, is an assault.—1 Hawk,
c. 62, s. I.
Arch. Crim. Law, 241.
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42i A bare assault shall be punished by fine or imprisonment in
the common jail of the county, at the discretion of the court.
43. An assault, with intent to murder, by using any weapon likely
to

produce death, shall be punished by imprisonment and labour in

the penitentiary, for a term not less than two years, nor longer than
four years.
44. An assault with intent to rob, is where any person or persons
shall, with any offensive or dangerous weapon or instrument, unlaw-

fully and maliciously assault another, or shall by menaces, or in and
by any forcible or violent manner, demand any money, goods, or
chattels of or from any other person or persons, with intent to rob’
or commit robbery upon such person or persons.
45. A person convicted of an assault with intent to rob, shall be

punished by confinement and labour in the penitentiary, for a term
less than two years, nor more than four years. •
47. An assault with an intent to spoil or injure clothes or garments, is where any person or persons shall at any time' wilfully
and maliciously assault any person or persons with an intent to tear,
spoil, cut, burn, or deface, and shall tear, spoil, cut, burn, or deface
the garments or clothes of such person or persons ; and every such
offender, being thereof convicted, shall be punished by a fine not exceeding two hundred dollars, and imprisonment in the common jail
of the countyj for a term not less than three months, nor more than
not

one

year.
47. Battery

by fine

or

is the unlawful beatitig of another, and shall be punished
imprisonment in the common jail of the county, or both, at

the discretion of the court.

To beat, in the legal acceptation of the term, means, not merely to strike
forcibly with the hand, or a stick, or the like, but includes every touching
(however trifling) of another’s person, in an angry, revengeful, rude, or
insolent manner, 1 Hawk. c. 62, s. 2 ; as, for instance, pushing him in
anger; holding him by the arm.; spitting in his face; jostling him out of
the way; pushing another man against him; throwing a squib at him, and
the like.—Arch. Crim. Law, 242.
It is a good defence in justification to prove, that the prosecutor assaulted
or beat the defendant first, and that the defendant committed the
alleged

battery merely in his own defence; but it will be a sufficient answer to
this defence to prove, that the first assault was justifiable.—lb. 243.
The defendant may'justify a battery, by proving that he committed it in
defence of his possessions. In answer, however, to suclf a justification in
defence of his possessions, the other party may prove that the battery was
excessive.—Arch. Crim. Law, 243.
Opprobious words may also justify a

battery.

See part 2,

c.

6,

s.

51.

48. False imprisonment is a violation of the personal liberty of a
free white person or citizen, and consists in confinement or detention
of such person without sufficient legal authority.
All the prosecutor has to prove is the imprisonment; it is for the defendant to show that he was justified in what he did, and that the imprisonment was lawful.
Every confinement of the person is an imprisonment,
whether it be in a common prison, or in a private house, or even by forcibly
detaining one in the public street.—2 Inst. 589; €ro. Car. 210. But where
a magistrate’s warrant was shown by the constable who had the execution
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of it, to the person haraed in it, and he thereupon, without compulsion,
attended the constable to the magistrate, and upon examination was dismissed: this, it seems, was not an imprisonment.—2 New. Rep. 211; Arch.
Crim. Law, 253. For the grounds upon which an imprisonment can be jus-

tified,

see

post, p. 2, c. 2, and 3 generally.

49.

Any person who shall arrest, confine; or detain a free white
citizen, without process, warrant, or legal authority to justify it; shall be punished by fine and imprisonment in the common
jail of the county, or either, at the discretion of the court.
person or

50. The arrest, confinement, or
or

detention of a free white person
citizen, by the warrant, mandate, or process of a magistrate,

being manifestly illegal, and showing malice and oppression, the

said magistrate shall be removed from office ; and such magistrate,
and all and every person and persons knowingly and maliciously
concerned therein, shall be punished by fine and imprisonment in
the common jail of the county, or imprisonment and labour in the

penitentiary, for any time not less than one, nor more than
at

two years,

the discretion'of the court.

51. Kidnapping is the forcible abduction or Stealing away of any
free white person, or free person of colour, without lawful authority,
or warrant from this state, or
any county thereof, and sending or

conveying such person beyond the limits of said state or county,against his or her will. Each and every person who shall be guilty
of this crime, and be thereof lawfully convicted, shall be punished
by imprisonment and labour in the penitentiary, for any time not less
than four years, nor longer than seven years.
52. If any person shall forcibly, maliciously, or .fraudulently lead,
take, or carry away, or decoy or entice away, out of the limits of this
state, or any county thereof, any free white child, under the age of
twelve years, from its parent or guardian, or against his, her, or their
will or wills, and without his, her, or their consent or consents, such
person so offending shall be indicted for kidnapping, and, on conviction, shall be punished by imprisonment and labour in the penitentiary, for any time not less than four, nor more than seven years.
53. Any person who shall be guilty of the act of stabbing another,
except in his own defence, with a sword, dirk, knife, or other instrument of the like kind, shall, on conviction, be
punished by a fine
not exceeding one thousand dollars, and imprisonment not less than
twelve months, nor more than two years confinement and labour in
the penitentiary: Provided always, that if such.stabbing shall produce death, the offender shall be guilty of murder or manslaughter,
according to the facts and circumstances of the case j or, if such
stabbing shall not produce death, and the facts and circumstances
show that it was the intention of the person stabbing to commit the
crime of murder, then and in such case the offender shall be guilty
of the offence of

an

assault with intent to commit murder.

Upon indictments for homicide by stabbing, it must be proved that the
deceased died of the wound within six lunar months from the time he received it.—Arch. Crim. Law, 239.
»
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CHAPTER V.

Of Crimes and Offences against the Habitations of Persons.
1. Crimes

against the habitations of individuals, shall consist of, lstr

~vai'son, and, 2d, burglary.

2. Arson is the malicious and wilful
house of another.

burning of the house

or out-

The offence of arson (strictly so called) may be committed by wilfully setting fire to one’s own house provided one’s neighbour’s house, is thereby also*
burnt; but if no mischief is done but to one’s own, it does not amount to fel-

fire was kindled with intent to burn another’s. However,,
one’s own house in a town, is a high misdemeanor. And if
reversioner sets fire to his own house, of which another is
in possession under a lease from himself, or from those whose estate he hath,
it shall be accounted arson; for during the lease the house is the property
of the tenant.*—4 Black. 221. ■ And it has been determined, that if a tenant
set fire to the house of his landlord, before the tenancy expires, he is nob
guilty of arson.—Breeme’s case, Leach, 195, 209. See Chitty’s note on

ony, though the
such wilful firing
a

landlord

or

4 Black. 221.

3. The wilful and malicious burning, or setting fire .to, or attempting to burn a house in a city, town, or village, shall be punished with
death.
4. The wilful and

malicious burning of the dwelling-house of
anxAher\ on a farm or plantation, or elsewhere, (not in a city, town,
or village,) shall be punished by imprisonment and labour in the penitentiary for any term not less than five years, nor more than twenty
years.
5. Setting fire to
burn the same, on a

the dwelling-house of another,\ with intent to
farm

or plantation, or elsewhere, (not in a city,
village,) shall be punished by imprisonment and labour in the
penitentiary for a term not less than three years, nor longer than seven

town, or

yeans.
6. The wilful and malicious burning of an outhouse of another,f
such as a barn, stable, or any other house (except the dwelling-house
on a farm or plantation, or elsewhere, (not in a city, town, or village,)
shall be punished by imprisonment
labour in the penitentiary for

and

less than two years, nor more than seven years.
fire to an outhouse of another,f as described in the preceding section, shall be punished by imprisonment and labour in the
penitentiary for any term not less than one year, nor more than three
any term not
7. Setting

years.
*
This principle being established, i. e. that a house leased is the tenant’s own house
during the lease, and the new penal code prescribing no punishment for burning one’s
own house on a farm or plantation, it would seem to follow, that a tenant may burn
my
house which I have leased him, and not be subject to punishment for arson ; and such,

it seems, have been
now

the decisions.

(See above.)

Query, how could such

punished in Georgia 1

t These

wpidstH of another,” not in the old penal code.

an

offence b»
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8. The crime of burning shall be
consumed or generally injured.
9. The offence of setting fire to a

-
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complete, where the house is
house shall be complete, when

any attempt is made to burn it, though no material injury is the consequence.
10. Arson in the daytime (except in a city, town, or village) shall
be punished by a shorter period of imprisonment and labour than

committed in the

night.
produces the death of any person, shall be punished by the death of the person or persons committing the arson.
1
12. Burglary is the breaking and entering into the dwelling or
"mansion-house of another, with intent to commit a felony. All outhouses contiguous to, and within the curtilage or protection of the
mansion-house, shall be considered as parts of the mansion or dwelling-house: a hired room or apartments in a public tavern, inn, or
boarding-house, shall be considered as the dwelling-house of the person or
persons occupying and hiring the same. Burglary may be
committed in the day or night.
arson

11. Arson which

The breaking may be actual or constructive. If a man leave his doors or
windows open, and another enter therein with intent to commit a felony, it
is no burglary.—1 Hale, 551; 3 Inst. 64.
An actual breaking is, where the offender, for the purpose of getting admission for any part of his body, or for a weapon or other instrument, in order
to effect his felonious intention, breaks a hole in the wall of the house, breaks
a door or window, picks the lock of a door, or
opens it with a key, or even

by lifting the latch,

or unlooses any other fastening to doors or windows
which the owner has provided.—3 Inst. 64; 1 Hale, 552. But if the door or
window be not latched or fastened, as, for instance, if the offender enter the
house by opening the flap doors of a cellar, which are not latched, bolted, or
otherwise fastened at the time, but merely kept closed by their own weight,
it is not a burglary.—R. v. Callan, 2 Russel, 903.
A constructive breaking is, where the offender, with intent to commit a

felony, obtains admission by some artifice

or trick for the purpose of effecting
it. As, for instance* if a man knock at a door, and, upon its being opened,
rush in, with a felonious intent - or, upon pretence of taking lodging, fall upon
the landlord and rob him : these entries have been adjudged burglarious, al-

though there

were no actual breaking.—I Hawk. c. 38, s. 9 ; 4 Black. 226.
So, where the defendant obtained admission, by promising the boy who was

in care of the house some ale; and while the boy was gone for the ale,
robbed the house: this was holden to be burglary.—R. v. Hawkins, 2 East.
P. C. 485.
Nay, if a servant conspire with a'robber, and let him into the
house by night, this is burglary in both.—1 Hale, 553 ; 1 Hawk. c. 38. s. 14; R.
v. Cornwall', 2 Str. 881.
Obtaining admission to a house by getting down
the chimney is also burglary ; for the chimney is as much closed as the nature of things will admit.—1 Hawk. c. 38. s. 6.
See 1 Hale, 552.
And the breaking necessary to constitute burglary'is not restricted to the

breaking of the outer wall

or

doors,

or

windows of

a

house

:

if the thief

get admission into the house by the outer door or window being open, and
afterward breaks or unlocks, &c., an inner door, for the purpose of entering
one of the rooms, &c. in the house, it is burglary.—1 Hale, 553; R. v. Johnson,
2 East. P. C. 488.
So, if a servant open his master’s chamber door, or the
door of any other chamber not immediately within his trust, with a felonious
design; or if any other person lodging in the same house, or in a public
inn, open and enter another’s door, with such evil intent, it is burglary.
—1 Hale, 553, 554.
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it is doubted whether the breaking open cupboards, &c. on the inside of a
house, affixed to the freehold, is burglary; see 1 Hale, 527, Fost. 108; but
Mr. Jus. Foster, in favour of life,* recommends that it should not be so considered.—Fost. 109. ' And clearly, the breaking open chests, &c. in a dwell-

ing-house, is not burglary.—1 Hale, 553, 554; Arch. Crim. Law, 169, 170.
And entering.—There must be an entry, as well as a breaking, to constitute
burglary, although the entry need not be on the same night (or day) of the
breaking. Any, the least degree of entry, however, with any part of the
body, or with any instrument held in the hand, is sufficient; as, for instance,
after breaking the door or window, &c. to step over the threshold, to put
a hand, or a hook, or other instrument in at a window, to draw out goods, or
a pistol to demand one’s money, are all of them burglarious entries.—?
1 Hale, 555; Fost. 108; 1 Hawk. c. 38, s. 11,12; 3 Inst. 64. And it is even said
that discharging a loaded gun into a house is a sufficient entry.—1 Hawk,
p. 38, s. 11. But there must be an entry : if, for instance, a man assault a
house, or even break a hole in it, and before entry the owner fling his money
to the thief, it would not be burglary.—1 Hawk. c. 38, s. 3 ; 1 Hale, 555 ;
Arch. Crim. Law,-170.
With intent.—As to the intent:

it is clear that such breaking and entry must
felonious intent, otherwise it is only a trespass.—4 Black. 227.
Within the curtilage or protection of the mansion-house,—That is, within the
same common fence.—4 Black. 223.
Where an outhouse was separated from
the dwelling-house by an open passage eight feet wide, but not connected
with the dwelling-house by any fence enclosing both, the judges were unanimously of opinion that this was not part of the dwelling-house, and that no
burglary could be committed in it.—Garland’s case, Leach, 151. - But it had
been long before decided, that where such an outhouse was connected with
the dwelling-house only by a pale which reached betwixt them, burglary
might be committed in it.—Castle’s case, 1 Hale, 558; Christian’s note on 4
he with

a

Black. 223.

.

'■

Day or night.—Burglary at common law can be committed in the night
only.—(Vide post, sec. 13.) Hence the necessity of determining with great
precision the beginning and termination of the night; which is not the less important in cases arising under the statute, because the offence, if committed
in the night, is punished with greater severity.
As to what is reckoned night, and what day, for this purpose : anciently
the day was accounted to begin only at sun-rising, and to end immediately
upon sunset; but the better opinion seems to be, that, if there be daylight
or crepusculum (twilight) enough, begun or left, to discern a man’s face withal,
it is not night; but this does not extend to moonlight.—4 Black. 224.
13. Burglary in the daytime shall
and labour in the penitentiary for any

longer than five years.
14. Burglary in the night shall
labour in the penitentiary fpr any

be punished by imprisonment
time not less than three years,

nor

longer than
*

If the

be punished by imprisonment and
time not less than four years, nor

seven years.

only consideration why such breakings

be a tender regard for life—Query, if in
whether they are not burglarious 1

are not to

be considered burglarious,

Georgia, where the punishment is not death,

Chap. 6.]
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CHAPTER VI.
•

Of Crimes and Offences relative to, Property,

wrongful, fraudulent, and violent taking of
chattels from the person of another, by force or
intimidation, without the consent of the owner.
1. Robbery is the

money,

goods,

or

Taking.—That is, it must appear that .the robber actually got possession of

the

goods.

a robber cut a man’s girdle in order to get his purse, and the
purse thereby fall to the ground, and the robber run off or be apprehended
before he can take it up: this would not be robbery, because the purse was
never in the possession of the robber.—1 Hale, 533.
There must also be a

Therefore, if

carrying away:—where the defendant, upon meeting

a man

carrying

a

bed,

told him to lay it down or he would shoot him, and the man accordingly laid
down the bed, but the robber, before he could take it up so as to remove it
from where it lay, was apprehended: the judges held that the robbery was

complete.—R. v. Farrel, 1 Leach, 322, n.
the offence will not be purged by the robber

If the property be once taken,
delivering it back to the owner.
Hale, 533 ; 1 Hawk. c. 34, s. 2 ; Arch. Crim. Law, 147.
Money, goods, or chattels.—The value is immaterial, 1 Hale, 532 ; but they

not

—1

the party robbed. Where the defendant compelled the prosecutor, by threats, to give her his promissory note for a sum
,of money, it was holden by the judges not to be robbery, because the note
was of no value to the prosecutor.—R. v. Phipoe, 2 Leach, 673 ; Arch. Crim.
must be of some value to

Law, 145.
From the

person.—The goods must

be proved to have been taken from the

of the prosecutor, (or person robbed,) or in his presence.—See R. in
Francis, 2 Str. 1015; R. v. Grey, 2 East. P. C. 708. If a thief put a man in
fear, and then in his presence drive away his cattle, it is robbery.—1 Hale, 533.

person

By force.—As if a man knock another down, and steal from him his property while he is insensible on the ground; or, as if there be a struggle for the
property, and it be wrested from the prosecutor by superior force. But
merely snatching property from a person unawares, and running away with
it, will not be robbery.—Arch. Crim. Law, 144. However, where the defendant tore a lady’s ear through in snatching an ear-ring from it: the judges
held it to be robbery.—R. v. Lapier, 1 Leach, 320.
Or intimidation.—It is little matter under what pretence the robber obtains
the money, &c. if the prosecutor be forced to deliver it from actual fear,
or under circumstances from which the court may presume it.
As, for
instance, if a man with a sword drawn ask alms of me, and I give it him

through mistrust and .apprehension of violence, it is as much a robbery as if
he had demanded money in the ordinary way.—4 Black. 242. But the fear
must precede the taking.
For, if a man privately steal 6d. from the person
of another, and afterward keep it by putting him in fear: this is no robbery,
for the fear is subsequent to the taking.—1 Hale, 534; 1 Hawk. c. 34, s. 7$
Arch. Crim. Law, 145.
Without the consent of the owner.—That is, that they were either taken from
him by force and violence, or delivered up by the robbed to the robber, under
the impression of that degree of fear and apprehension which is necessary to
constitute a robbery. Therefore, where the party robbed concerted and connived at the robbery, and got one of his confederates to procure two strangers to commit it, for the purpose of getting a reward, upon the apprehension
and conviction of the strangers, the judges held that it was not a robbery,
because the property was not taken against the party’s will.—R. v. McDaniel,
et al. Fost, 121; Arch. Crim. Law, 147.
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2. Robbery by open force and violence shall be punished by imprisonment and labour in the penitentiary, for any time not less than
four years, nor longer than seven years.
3. Robbery by intimidation, or without using force and violence,
shall be punished by imprisonment and labour in the penitentiary for
any time not less than two years, nor longer than five years.
4. Larceny, or theft, as contradistinguished from robbery by vio-fence, force, or intimidation, shall consist of, 1st, Simple theft or
larceny; 2d, Theft or larceny from the person; 3d, Theft or Iarceny from the house; 4th, Theft or larceny after a trust or confidence has been delegated or reposed.
5. Simple theft or larceny is the wrongful and fraudulent taking
‘and carrying away, by any person, of the personal goods of another,
with intent to steal the

Taking.—The taking

same.

may

be actual

or

constructive: actual, where the

goods have been actually taken out of the owner’s' possession, against his
will, or without his consent, and which requires no further comment or illustration; constructive, where the owner delivers the goods, but either does not
thereby divest himself of the legal possession, or where the possession of the
goods has been obtained from him by fraud, and in pursuance of a previous
intent to steal them.
As this subject of

constructive possession has given rise to some very nice
distinctions, it may be necessary to consider it with some minuteness: I shall
therefore, says Mr. Archbold, class the cases decided upon it under the following heads:—1. Where, by the delivery, the owner passes not only the possession, but the right of property also. 2. Where the possession has been
obtained animo furandi. 3. Where the possession was originally obtained
bonafde, and without a felonious intent. 4. Where the delivery does not
alter the possession in law.
(See Arch. Crim. Law, 120, 124.)
First, As to the cases where, by delivering of the goods, not only the possession, but the right of property also passes. It is clear that no subsequent
conversion of the person in whom the right of property is thus vested, can
be construed into larceny, whatever the intent of the party may be. As, for
instance, where goods are sold upon credit and delivered, no conversion of
them by the purchaser can amount to larceny. So, where the defendant
bought goods, and desired them to be sent to him with a bill and receipt, and
the

shopman who brought them left them

upon

being paid for them by two

bills, which, however, afterward turned out to be mere fabrications: the
judges held that this was not larceny, because the prosecutor had parted
with the property, as well as the possession, upon receiving what was deemed
at the time, by his. servant, to be payment.—R. v. Parkes, 2 Leach, 614.
(The fraud in this case is made a distinct offence. See s. 6 of 7 c. post.)
So, where the defendant sent to a hatter, in the name of one of his customers, for a hat, and it was accordingly delivered to the messenger upon the

credit of the customer: the judge held that this was not larceny, the owner
having parted with his property in the hat.—R. v. Adams, 2 Russel, 1060.
(The fraud in this case, also, is made a distinct offence. See s. 14, c. 7,

post.)
Second, Where the possession of the goods has been obtained, animo
a man, having the animus furandi, obtains, in pursuance

furandi.—Where

thereof, possession of the goods by some trick or artifice : this is considered
such a taking (even although there be a delivery in fact) as to constitute
larceny. Where the defendant offered to give the prosecutor gold for bank
notes, and upon the prosecutor’s laying down some bank notes for the pur->
pose of having them changed for gold, the defendant" took them up and went
away with them, promising to return immediately with the gold, but never
in fact returned: it was left to the jury to say, whether the defendant had the
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animus furandi at the time he
their opinion, the case

took the notes ; and the court held, that if such

were

4 Taunt.

clearly amounted to larceny.—R.

v.

Oliver,

274, cit.

Where the defendant hired a horse from the prosecutor, on pretence of
a journey, and it turned out that, instead of going the journey, he sold
the horse in Smithfield, market on the same day: it was left to the jury to consider, whether the defendant hired the horse for the purpose of stealing it, or
whether he hired it really for the
purpose of taking the journey, and afterward changed his intention; and the jury being of the former opinion, found
him guilty.
Seven of the judges were afterward clearly of the opinion
that the offence was felony!—R. v. Pear, 1 Leach, 212; 2 East. P. C. 685.
And the same, where the defendant hired the horse in the name of another

taking

person.—R.

v.

Charlewood, 1 Leach, 409; 2 East. P. C. 689.

Thirdly, As to the case where the possession of the goods has been ob-

tained bona fide, without any fraudulent intent in the first instance. The
class of cases cited under this head, are chiefly such as are specially provided
for in this code. See s. 36, post.

Fourthly, As to the cases where, although there is a delivery of the goods
owner, yet the possession in law remains in him.
See s. 32, 34,
35, &c. post.

by the

And carrying away.*—A
found the goods, though he

bare removal from the place in which the thief
does not malte off with them, is a sufficient asportation or carrying away.—4 Black. Com. 231. As, for instance, if a man
be leading another’s horse out of a close, and be apprehended in the fact; or,
if a thief intending to steal plate, take it out of a chest, in which it was, and
lay it down upon the floor, but be surprised before he can make his escape
with it, R. v. Simpson, Kel. 31; 1 Hawk. c. S3, s. 25: these have been
holden to be sufficient asportations to constitute larceny.—Arch. Crim.

Law, ,126.
But where the defendant merely set a package on end, in the place where
it lay, for the purpose of cutting open the side of it, to get out the contents,
and was detected before he had accomplished his purpose, the judges held
that this was not sufficient.—R. v Cherry, 2 East. P. C. 656.
So, where the
thief was not able to carry off a purse, on account of some keys attached to
the strings of it getting entangled in the owner’s pocket, R. v. Wilkinson,
1 Hale, 508; the court held that there was not a sufficient carrying away to
constitute larceny: to render the asportation in such a case complete, there
must be a severance.—2 Russel, 1034, 1035; Arch. Grim. Law, 127.
Personal goods.—Things real, or which savour of the realty, cannot be the

subject of larceny, at common law; lands, tenements, hereditaments (either
corporeal or incorporeal) cannot, in their nature, be taken and carried away.
And of things also that adhere to the freehold, as corn, grass, trees, and the
like, or lead, or other thing attached to a house, no larceny can be committed
at common law.—Arch. 114.
But the term “personal goods,” in this
place, is not to be understood in its strict legal definition, for it is elsewhere
provided in this code (see s. 18, post,) “ that larceny may be committed of any
thing or things which, in the language of the law, savours of the realty, or of
any fixture or fixtures.”
With intent to steal the same.—Larceny, as far as respects the intent with
which it is committed, (and the intent here is a material ingredient in the

offence,)

may perhaps correctly be defined thus: where a man knowingly
takes and carries away the goods of another, without any claim or pretence
of right, with intent wholly to deprive the owner of them, and to approor convert them to his own use. If a servant take his master’s horse
without his knowledge, and bring him home again, if a man take his neighhour’s plough that is left in a field, and use it upon his own land, and then

priate

*

If

wife carry away

and convert to her

the goods of her husband, it is
in law.—Arch. 119. However, it is
goods of her husband, and give them to her avowterer*
who, knowing it, carries them away, the avowterer is guilty of felony.—Ib. 124.

no

a

larceny: for husband and wife

said that if

a woman

steal the

are one

own use

person
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it, these may be trespasses, but are not felonies, 1 Hale, 509; because
the returning the thing taken sufficiently evinces that the party, when he
took it, had no intention to deprive the owner of it, or to convert it to his
own use.
Returning the gopds, however, can be considered merely as
evidence of the defendant’s intentions when he took them; for if it appear
that he took them originally with the intent of depriving the owner of them,
and of appropriating them to his own use, (of which intent the jury must
return

judge,) his afterward returning them will not purge the offence.
l Hawk. c. 34, s. 2; 1 Hale, 533; Arch. Crim. Law, 119.
6.

See

Horse-stealing shall be denominated simple larceny: and the

term “

sexes,

horse” shall include mule and ass, and each animal of both
and without regard to the alterations which may be made by

artificial means.
7. The offence shall in all cases be charged as simple larceny,
the indictment shall designate the nature, character, and sex of

animal, and give some

but
the
other description by which its identity may be

ascertained.
■8. The stealing of a horse, mule, or ass shall be punished by confinement and labour in the penitentiary for any time not less than
years, nor longer than five years; and the stealing of more than
of these animals at the same timei, shall be punished by confinement and labour in the penitentiary for any time not less than six

two
one

years, nor longer than fourteen years.
9.

Cattle-stealing shall be denominated as simple larceny, and be
charged in the indictment, and- shall include the theft or larceny of
any horned animal or animals, and all animals having the hoof cloven,except hogs.
10. The indictment shall sufficiently describe the animal or animals falling under the description of cattle in the preceding section,
so that it or they may be ascertained and identified
by the owner or
so

thereof.
11. The stealing

owners

'

,

of one or more animals falling under the above
description of cattle, if the value does not exceed the sum of twenty
dollars, shall be punished by fine and imprisonment in the common
jail of the county for any time not longer than six months, at the
discretion of the court: but, if the value of the animal or animals
stolen exceeds the sum of twenty dollars, the person convicted shall
be punished by imprisonment and labour in the penitentiary for
any
time not less than one year, nor longer than four years.
12. The stealing of a hog or hogs is simple larceny, and shall be

charged in the indictment; and the hog or hogs so described that
they may be identified by the owner.
13. The punishment of
hog-stealing, if the hog "or hogs stolen do
not exceed the value of
twenty dollars, shall be fine and imprisonment in the common jail of the
county for any time not exceeding
so

it

or

six months, at the discretion of the court: but, if the value of the
hog or hogs stolen exceeds the sum of twenty dollars, the person
convicted shall be punished by imprisonment and labour in the peni-

tentiary for

any time not less than one year, nor
years.
14: All other domestic animals which are fit for

longer than three
food, may be sub-
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jects of simple larceny.' And any person or persons who shall steal
any such animal or animals, shall be punished by fine and imprisonment, or fine or imprisonment in the common jail of the county, at the
discretion of the court.
15. If any person or persons shall mark and brand, or mark or
brand any animal or animals before mentioned ; or alter, or change
the mark or marks, or brand or brands of any such animal, being the

appropriate the
the true
owner or owners thereof, the
person or persons so offending shall be
guilty of a misdemeanor, and on conviction, shall suffer the same
punishment as is inflicted for the theft or larceny of the said animal
property of another, with an intention to claim or
same to

his

or

her

own

use, or to

prevent identification by

oranimals.
16. If any person

shall take and carry away any paper, document,
relating real or personal estate, with
render difficult the establishment
mutilate, cancel, burn, or
otherwise destroy said paper, document, deed, will, or other writing,
with the intention aforesaid, such person shall be guilty of simple
larceny, and be punished by imprisonment and labour in the penitentiary for any time not less than one year, nor longer than three
deed, will,

or other writing,
to
an intention to
impair, prevent, or
of a title to real or personal estate; or

.

years.
17. If any person shall take and carry away any bond, note, bank
bill, or due bill, or paper or papers securing the payment of money or
other valuable thing; or any receipt, acquittance, or paper or papers
operating as a discharge for the payment of money or other thing, belonging to another, with intent to steal the same, such person shall be

guilty of simple larceny, and be punished by imprisonment and labour

in the penitentiary for any time not less than one year, nor longer
than four years.
18. Theft or larceny may be committed of any thing or things,
which in the language of the law, savours of the realty, or of any
fixture or fixtures; and the punishment shall be fine or imprisonment
in the common jail of the county, or both, at the discretion of the
court.

19. Plundering or stealing any article of value from a vessel
tress, or from a wreck, or any other vessel, boat, or water craft

in diswithin
the jurisdictional limits of this state, is' simple larceny, and shall be
punished by imprisonment and labour in the penitentiary for any time
not less than one year, nor longer than five years.
20. The stealing of a slave is simple larceny, and shall be punished
by imprisonment and labour in the penitentiary for any time not less
than four years, nor longer than ten years.
21. Any person who shall, by any enticement, or by giving a pass,
or
by any other means, induce a slave to run away from his or her
owner,

with the intention to sell said slave,

or

otherwise to appro-

priate the said slave to his (the offender’s) own use, or the use of any
other person, and thereby to deprive the owner of the use and services of said slave, shall be

guilty of simple larceny, and
E

on

convic-
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tion, shall be punished by imprisonment and labour in the penitentiary
for any time not less than four years, nor longer than ten years.

simple larcenies or thefts of the personal goods of another,
or particularly designated in this code, shall be punished by imprisonment in the common jail of the county for any time
not longer than one year: Provided,, the thing or things stolen do
not exceed the value of twenty dollars; but if they do exceed in
value the sum of twenty dollars, then the person convicted of such
larceny, shall be punished by confinement and labour in the penitentiary for any time not less than one year, nor longer than five years.
not

mentioned,

Theft

or

Larceny from the Person.

23. Theft or larceny from the person, as distinguished from robbery before described, is the wrongful and fraudulent taking of money,
goods, chattels, or effects, or any article of value from the person of
another, privately, without his knowledge, in any place whatever,
with intent to steal the

same.

,

Privately.—If the thief be detected in the commission of the act, the char-

of the offence is changed, (see Mac Nally’s Evidence p. 413,)
offender must be indicted for the attempt.—See sec. 2, chap. 14, third

acter

and the
class of

attempts.

24. A person convicted of this class of larceny, shall be punished
by imprisonment and labour in the penitentiary for any time not legs
than two years, nor longer than five years; and if the offence was
committed in a public place, or where many persons are assembled,
it shall be considered as greatly adding to the criminality of the act,
and the punishment shall be increased in consequence thereof, but
no case to exceed five years.
25. Any sort of secret, sudden, or wrongful taking
son with the intent described in the 23d section of this

in

from the

per-

division, without using intimidation, or open force and violence, shall be within this
class of larceny, though some small force be used by the thief to possess himself of the property: Provided, there be no resistance
by
the owner, or injury to his person, and all the circumstances of the
case show that the
thing was taken, not so much against as without
the consent of the

owner.

Larceny from the House.
26. Larceny from the house, is the breaking, or entering any house
with an intent to steal, or after breaking, or entering said house,
steal ng therefrom any money, goods, chattels, wares, merchandise,
any thing or things of value whatever.
27. Any person who, by day or night, shall, in any dwelling-house,
store, shop, or warehouse, or any other house or building, privately
steal any goods, money, chattels, wares, or merchandise, or any other

or
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article or thing of value, shall be punished by imprisonment and
labour in the penitentiary for any time not less than two years, nor
longer than five years.
28. Any person entering a dwelling-house, store, shop, or ware-

house, or any other house or building with intent to steal,
detected and prevented from so doing, shall be punished

but who is
by impristime not less than one

and labour in the penitentiary for any
year, nor longer than three years.
29. Any person breaking any dwelling-house, store, shop, or warehouse, or any other house or building with intent to steal, but who is
detected and prevented from effecting such intention, shall be punished by imprisonment and labour in the penitentiary for any time
not less than one year, nor longer than three years; but if the owner
of said building, or any other person, be in the house at the time of
onment

3.Any

such breaking, and be put in fear, then the said offender shall be
punished by imprisonment and labour in the penitentiary for any
time not less than two years,- nor longer than five years.
30. Any person breaking and entering any house or building (other
than a dwelling-house or its appurtenances) with intent to steal, but
who is detected, and prevented from carrying such intention into
effect, shall be punished by imprisonment and labour in the penitentiary for any time not less than two years, nor longer than four years.
And any person breaking and entering any such house or building,
and stealing therefrom any money, goods, chattels, wares, or merchandise, or any other thing or article of value, shall be punished by
imprisonment and labour in the penitentiary for any time not less than
three years, nor longer than five years. But if such breaking, entering, and stealing, be accompanied by any violence, menace, or threat,
or by alarming and putting in fear any person in said house, then the
imprisonment and labour shall not be less than four years.
31. Any house, building, or edifice, belonging to the state, or a corporate body, or appropriated to public worship, or any other public
purpose, shall be taken and considered as a house or building within
which this class of larceny may be committed.
32. Any person entering and stealing from any hut, tent, booth,
or temporary building, shall beipunished by imprisonment and labour
in the penitentiary for any time not less than one year, nor longer
,

than four years.

Theft

or

larceny after a trust has been delegated, or
reposed.

a

confidence

officer, servant, or other person, employed in any public
department, station, or office of government of this sta,te, or any
county, town, or city of this state,.or in any bank or other corporate
body in this state, or any president, director, or stockholder of any
bank or other corporate body in this state, who shall embezzle, steal,
secrete, or fraudulently take and carry away any money, gold or silver

bullion, note

warrant

or

or notes, bank bill or bills, bill or bills of exchange,
warrants, bond or bonds, deed or deeds, draft or drafts,
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checks, security or securities for the payment of money or

delivery of goods

or

other things, lease, will, letter of attorney, or

other sealed instrument; or any certificate or other public security
of the state for the payment of money; or any receipt, acquittance,

other demand, or any
chattels, or other property; or any daybook or other book of accounts; or any agreement
or contract whatever; such person so offending, shall on conviction,
be punished by imprisonment and labour in the penitentiary for any
time not less than two years, nor longer than seven years.
34. If any factor, commission merchant, wqrehouse-keeper, wharfinger, wagoner, stage-driver, or other common carrier on land or
water, or any other bailee with whom any money, bank bill or bills,
note or notes, bill or bills of exchange, draft or drafts, check or
checks, bond or bonds, or'other security or order for the payment of
money, or other valuable thing; or any cotton, corn, or othe# produce, goods, wares, or merchandise, or any other thing or things of
value are Or may be intrusted, or deposited by any person, shall
fraudulently convert the same, or any part thereof, or the proceeds
of any part thereof to his or her own use, or otherwise dispose of the
same, or any part thereof, without the consent of the owner or bailor,
and to his or her injury, and without paying to such owner or bailor,
on demand, the full value or market price thereof; or if, after a sale
of any of the said articles with the consent of the owner or bailor,
such person shall fraudulently, and without the consent of the said
owner or bailor, convert the proceeds thereof, or any part of the said
proceeds to his or her own use, and fail or refuse to pay the same
over to such owner or bailor on demand; every such
person so
offending, shall, on conviction, be punished by imprisonment and
labour in the penitentiary for any time not less than two years, nor
longer than seven years.
,
35. If any person employed as a clerk, agent, or servant, or in any
other character or capacity, in any store, warehouse, countingroom,
exchange-office, shop, or other place of trade, traffic, or exchange,
where, from the nature of the business or employment, it is necessary
or usual to intrust to such person any
goods, wares, or merchandise,
cotton, corn, or other produce, money, notes, bills of exchange, bank
notes, checks, drafts, orders for payment of money, or other valuable
thing, or any other thing or article of value, shall fraudulently take
and carry away, or convert to his own use, or otherwise dispose of
any of the said goods, wares, or merchandise, cotton, corn, or other
produce, money, notes, bills of exchange, bank notes, checks, drafts,
orders, or other thing or things of value thus intrusted to him, or
committed to his charge, to the injury and without the consent of the
owner thereof, or person thus
intrusting him ; such person so offending, shall, on conviction, be punished by imprisonment and labour in
the penitentiary for any time not less than one year, nor
longer than
discharge of

release,

or

transfer

or assurance

any debt, suit, or
of money, stock, goods,

five years.
36. If any person who has been intrusted by another with
any
money, note or notes, bill or bills of exchange, bond or bonds, check
or checks, draft or drafts, bank note or notes, order or orders for the
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payment of money, or other valuable

article

or

thing;

or any cotton,
or

other produce, goods, wares, or merchandise, horse
horses, mule or mules, cattle, sheep, goats, hogs, or other article
corn,

or

or

articles of value, for the purpose of applying the same for the. use or
benefit of the person to whom they belong, or the person delivering
them, or any of them; or for the purpose of collecting the money or
other thing due on any such note or notes, bill or bills of exchange,
bond or bonds, check or checks, draft or drafts, bank note or notes,
or order or orders, and
paying the proceeds thereof over to the
owner or other person so intrusting or delivering the same; or for
the purpose of selling such cotton, corn, or other produce, goods,
wares, or

merchandise, horse

or

horses, mule

or

mules, cattle, sheep,
the proceeds

goats, hogs, or other valuable article, and paying over
of such sale to the owner, or

other person so intrusting or delivering
articles, shall fraudulently convert the said article
or articles, or
any of them, or the money or other thing arising from
the sale or collection of any of them, to his or her own use, or shall
otherwise dispose of them, or any of them, to the injury, and without
the said article

or

the consent of the owner, or other person so intrusting or delivering
them, and without paying to such owner or, person intrusting or de-

livering the same, the full value or market price thereof, such person
so
offending, shall, on conviction, be punished by imprisonment and
labour in the penitentiary for any time not less than one year, nor
longer than five years.
37. Any president, director, or other officer of any chartered bank
in this state, who shall violate, or be concerned in violating, any provision of the charter of such bank, shall be guilty of a high misdemeanor, and on indictment and conviction thereof, shall be punished
by imprisonment and labour in the penitentiary for any term not less
than one year, nor longer than ten years.
38. Every president, director, or other officer of any chartered
bank in this state, shall be deemed to possess such a knowledge of
the affairs of.the corporation, as to enable him to determine whether
any act, proceeding, or omission, is a violation of the charter. And
every president and director who shall be present at a meeting when
sucfi violation shall happen, shall be deemed to have concurred
therein, unless he shall, at the time cause, or in writing require his
dissent therefrom to be entered at large on the minutes of the board.
And every president and director not present at any meeting when
such a violation shall take place, shall nevertheless be deemed to have
concurred therein, if the facts constituting such violation appear on
the books of the corporation, and he remain a director for three
months thereafter, and do not within that time cause, or in writing
require, his dissent from such illegal proceeding, to be entered at
large on the minutes of the board.
39. Every insolvency of a chartered bank, or refusal or failure
to redeem its bills on demand,, either with
specie or current bank
bills passing at par value, shall be deemed fraudulent, and the president and directors may be severally indicted fora misdemeanor, and
on conviction shall be
punished by imprisonment and labour in the
penitentiary, for any time not less than one year, nor longer than ten
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Provided nevertheless, that the defendant may repel the presumption of fraud, by showing that the affairs of the bank have been
fairly and legally administered, and generally with the same care and
diligence that agents receiving a commission for their services, are
required and bound by law to observe: and upon such showing, the
jury shall acquit the prisoner.'
40. All conveyances, assignments, transfers of sto.ck, effects, or
other contracts made by any bank in contemplation of insolvency, or
after insolvency, except for the benefit of all the creditors and stockholders of said bank, shall, unless made to an innocent purchaser for
a valuable consideration, and without knowledge or notice of the
condition of said bank, be fraudulent and void.' And the president,
directors, and other officers of said bank, or any of them, making, or
consenting to the making of such conveyance, assignment, transfer or
contract, whether the same be made to an innocent purchaser, or
any other, shall severally be guilty of a misdemeanor, and on indictment and conviction thereof, shall be punished by imprisonment and
labour in the penitentiary for any time not less than four years, nor
longer than ten years.
41. If any president, director, officer, or agent of any bank, shall,
by himself or agent, or in any other manner, either for himself, or
for the bank, directly or indirectly purchase, or be interested in the
purchase of any bill, or check, or other evidence of debt issued by
the said bank, for a less sum than shall appear then due on the face
thereof, such person so offending shall be guilty of a misdemeanor,
and on indictment and conviction thereof, shall be punished by imprisonment and labour in the penitentiary, for any time not less than
four years, nor longer than ten years.
42. No dividends shall be made by any bank, except from the
nett profits arising from the business, of the corporation; and if any
president and directors shall declare, or pay over any dividend from
the capital stock, or any other funds of the bank, except the nett profits thereof, such president and directors shall severally be guilty of
years:

a

misdemeanor, and

on

indictment and conviction thereof, shall be

punished by confinement and labour in the penitentiary for any time
not less than one year, nor longer than ten years. •
**
43. If the president and directors of any bank, or any of them,
•shall use and apply any part of the capital stock of such bank to the
purchase of shares of its own stock, such president and directors shall
be guilty of a misdemeanor, and on indictment and conviction thereof, shall be punished by imprisonment and labour in the penitentiary
for any time not less than one year, nor more than ten years.

44. The 39th section of the 6th division of this code, in relation to
the insolvency of any bank, or the failure or refusal of any bank to pay
its bills in specie or current bank notes, shall not operate on any
bank which has heretofore become insolvent or unable to pay its
bills. And no future failure or refusal to pay its bills, shall be deemed a violation of said section. Provided nevertheless, that said bank
shall not have resumed specie payment between the time of its be-

coming insolvent, and of its future failure
bills with specie or current bank notes.

or

refusal to redeem its
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CHAPTER VII.

Forgery and Counterfeiting.
1. If any person or persons

shall' falsely and fraudulently make,
forge, alter, or counterfeit, or cause or procure to be falsely and
fraudulently made, forged, altered, or counterfeited, or willingly
aid or assist in falsely and fraudulently making, forging, altering, or
counterfeiting any audited certificate, or other certificate issued, or
purporting to have been issued by the auditor-general, or other officer authorized to issue the same; or any order or warrant issued, or
purporting to have been issued by the Governor, or the President of
the Senate, or Speaker of the House of Representatives of the General
Assembly of this state, or by any officer of the government, or authorized person, on the treasury of said state, for any money or other
thing, or any warrant for land issued, or purporting to have been
issued, by the justices of any land court, or by any other tribunal,
officer, or person authorized to do so within this state ; or any certificate, draft, warrant, or order from any of the public officers of this
state, issued, or purporting to have been issued, under or by virtue of
an act or resolution of the General Assembly of this state ; or
any
certificate, draft, order, or warrant issued, or purporting to have been
issued, by any court officer or person authorized to draw on the
treasury of this state, or for public money, wherever the same may
be deposited ; or any deed, will, testament, bond, writing obligatory,
bill of exchange, promissory note, or order for money, or goods, or
other thing or things of value ; or any acquittance or receipt:
or any endorsement or assignment of any bond, writing
obligatory,
bill of exchange, promissory note, or order for money, or goods, or
other thing or things of value, with intent to defraud the said state,
public officer or officers, courts, or any persons authorized, or any
person or persons whatever; or shall utter or publish as true, any
false, fraudulent, forged, altered, or counterfeited audited certificate,
governor’s, president’s, speaker’s, public officer’s, -court’s, or duly
authorized person’s certificate, draft, warrant, or order, so as aforesaid
issued, or purporting to have been issued, or any deed, will, testament,
bond, writing obligatory, bill of exchange, promissory note, or order
for money, or goods, or other thing or things of value, or any acquittance or receipt for money, or goods, or other thing or things of
value; or any endorsement or assignment bf any bond, writing obligatory, bill of exchange, promissory note, or order for money, or goods,
or other thing or things of yalue, with intent to defraud the said state,
public officers, courts, or persons, authorized as uforesaid, or any
other person or, persons whatsoever, knowing the same to be so
falsely and fraudulently made, forged, altered, or counterfeited; every
such person so offending, and being thereof lawfully convicted, shall
be punished by imprisonment and labour in the penitentiary, for any
time not less than four years, nor longer than ten years.
to

This section embraces two distinct offences: 1. Falsely and fraudulently
make, <%c., with intent to defraud; and 2. To utter or publish as true, know-

ing the same to befalsely andfraudulently made, <5fC.
As to the first offence, the

making, &c., it is observed that there is no doubt
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that any,

the slightest alteration, of a genuine instrument in a material part,

a new operation is given to it, is a forgery; as, for instance, making
lease for the manor of Dale appear to be a lease of the manor of Sale, by

whereby
a

changing the D to S.—1 Hawk. c. 70, s. 2. Forging the signature of the drawer
to a bill of exchange is the same precisely as forging the entire bill.
That
the signature or other part of the bill alleged to be forged is not of the handwriting of the party may be proved by any person acquainted with the handwriting, either by having seen him write, or by being in the habit of corresponding with him. At common law, the party himself, whose name is
forged, cannot be a witness to prove the forgery, except in a few cases which
are deemed exceptions to the general rule; for which see Arch. Crim. Law,
page 96. But by the statute such party is competent. See post, p. 2, c. 6, s. 22.
The instrument alleged to be forged must appear upon the face of it to
have been made to resemble a true instrument of the denomination charged
In the indictment, so as to be capable of deceiving persons using ordinary
observation, see R. v. Collicott, 2 Leach, 1048, 4 Tanot, 300-; although
not those perhaps scientifically acquainted with such instruments.—See R.
v. Hoost, 2 East. P. C. 950; Arch. Crim. Law, 192.
It is rarely the case that the counterfeiting can be proved directly by posifive. evidence ; it is usually made out by circumstantial evidence, such as
finding the necessary tools in the defendant’s house, together with some
pieces of the counterfeit money in a finished, some in an unfinished state:
or such other circumstance as may fairly warrant the jury in presuming that
the defendant either counterfeited or caused to be counterfeited, or was

present, aiding and assisting inthe business.—Arch. Crim. Law, 275.
With intent to defraud.—The intention must be determined by the jury
from circumstances submitted on the trial.—lb. 192.
2. To utter and publish mean nothing more than that the party tendered, or
attempted to pass, or make use of the forged instrument with intent to

defraud; these words do not import that the person’to whom the forged
it with intent to retain it, or was

instrument was tendered, actually accepted
defrauded by it.—Arch. Crim. Law, 194.

Knowing the same to be falsely and fraudulently made, <SfC.—This is not capable of direct proof. It is, nearly in all cases, therefore, proved by evidence
of facts from which the jury may presume it.—lb.
2. If any person

terfeit,

or

shall falsely and fraudulently make, forge, or

coun-

be concerned in the false and fraudulent making, forging,

and counterfeiting of any gold, silver, or copper coin, which now is,
shall be passing, or in circiilation within this state ; or shall falsely
and fraudulently make, or be concerned in the false and fraudulent

or

making of

base coin, of the likeness

similitude of

gold,
circulapublish,
pay, or tender in payment, any such counterfeit and forged coin of
gold, silver, or copper, or-any base coin, knowing the same to be
forged, or counterfeited," or base, or shall aid or abet, counsel or
command the perpetration of either of the said crimes, such person
shall, on conviction, be punished by imprisonment and labour in the
penitentiary, for any time not less than four years, nor longer than
any

or

any

or copper coin, which now is, or shall be passing'or in
tion within this state ; or shall falsely and fraudulently utter,

silver,

ten

years.

The counterfeit coin

produced in evidence (upon an indictment) must
have that degree of resemblance to the real coin, that it would
to be received as the coin for which it was intended to pass,
by persons using the caution customary in taking money.—Arch. Crim!
appear to
be likely

Law, 275.
3. If any person

or

shall falsely and fraudulently make, sign, or print,
making, signing, or print-

be concerned in the false and fraudulent

Chap. 7.]

41

COUNTERFEITING.

any counterfeit note or bill of any bank of this state, or the note
bill of any incorporated bank, whose notes or bills are in circulation in this state, or falsely and fraudulently cause or procure the same
to be done, such person so offending, shall, on conviction, be punished

ing
or

by imprisonment and labour in the penitentiary for

than four years, nor longer than ten years.

any

time not less

4. If any person shall falsely and fraudulently make, sign, or print,
be concerned in the false and fraudulent making, signing, or printing, of any check or draft upon any bank of this state, or bank as
aforesaid; or falsely or fraudulently cause or procure the same to be
done, such person so offending,
on conviction,.be punished by
imprisonment and labour in the penitentiary for any time not less
than three years nor longer than seven years.
or

shall,

The order (or draft) must purport to be signed by some person who might
command the payment of the money, or the delivery of the goods, and to
be directed to a person who was compellable to obey it.—See R. v. Clinch,
3 East. P. C. 938; Arch. Crim. Law, 203.

5. If any person shall falsely and fraudulently alter, or be concerned in the false and fraudulent alteration of any genuine note, bill,

check,

or draft, of, or on any bank as aforesaid; or falsely and fraudulently cause or procure the same to be done, such person so offending, shall, on conviction, be punished by imprisonment and labour

in the penitentiary, for any time not less than three years, nor longer
than ten years.
6. If any person shall falsely and fraudulently pass, pay, or tender
in payment, utter, or publish, any false, forged, counterfeit, or altered
note, bill, check, or draft, asaforesaid, knowing the same to have been
falsely and fraudulently forged, counterfeited, or altered ; such person
so
offending, shall, on conviction, be punished by imprisonment and
labour in the penitentiary, for any time not less than two years, nor
longer than ten years.
7. If any person shall have in his or her possession, any such false,
forged, counterfeit, or altered note or notes, bill or bills, draft or
drafts, check or checks, with intention fraudulently to pass the same,
such person so offending, shall on conviction, be punished by imprisonment and labour in the
penitentiary, for any time not less than two
years, nor longer than ten years.
8. If any person shall have in his. of her possession, any bank
paper, types, plates, or machinery, for the purpose of falsely or
fraudulently forging and counterfeiting any notes, bills, checks, or
drafts as aforesaid, such person so offending, shall, on conviction, be
punished by imprisonment and labour in the penitentiary, for any time
not less than four years, nor longer than ten years.
9. If any person shall falsely and fraudulently make, forge, counterfeit, or alter any note, bill, draft, or check, of, or on any person,
body corporate, company, or mercantile house or firm, or purporting
so to be; or
fraudulently and falsely utter, publish, pass, pay, or tender the same in payment, or demand payment of the same,
knowing
the said bill, note, draft, or check, to be forged and counterfeited, or
falsely and fraudulently altered, such person so offending, shall, on
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conviction, be punished by confinement and labour in the penitentiary
than two, nor longer than ten years.

for any time not less
10. If any person

shall fraudulently make, sign, forge, counterfeit,

be concerned in the fraudulent making, signing, forging,
counterfeiting, or altering any other writing, not herein provided for,
pr

alter,

or

with intent to defraud any person or persons, bank, or other corporate body, or shall fraudulently cause or procure the same to be
done, such person so offending, shall, on conviction, be punished by

imprisonment and labour in the penitentiary, for any time not less
than two years, nor longer than five years.
11. If any person shall falsely and fraudulently forge or counterfeit,
or be concerned in forging and counterfeiting the great seal of this state,
or any seal used for government purposes, the public and common seal
of any court, office, county, or corporation, or any other seal authorized
by law; or shall falsely and fraudulently cause or procure the same to be
forged and counterfeited; or shall falsely, fraudulently and knowingly
impress, or cause to be impressed, any instrument whatever, whether
the same be written or printed ; or partly written and partly printed,
with such forged and counterfeit seal; or shall falsely, fraudulently and
knowingly annex, or affix, or cause to be annexed or affixed to any
such instrument, such forged and counterfeit seal; or shall falsely and
fraudulently utter or publish any instrument or writing whatever,
impressed with such forged and counterfeit seal, knowing the same to
be forged and counterfeit, such person so offending shall be punished
by imprisonment and labour in the penitentiary, for any time not less
than two years, nor longer than ten years.
12. Any person who shall draw or make a bill of exchange, due
bill, or promissory note, or endorse or accept the same in a fictitious
name, shall be guilty of forgery, and, on conviction, be punished by
confinement and labour in the penitentiary, for any time not less than
two years nor longer than seven years.
13. If any person shall put his own name to any instrument,
representing himself to be a different person of that name, such person shall be
guilty of forgery, and, on conviction, shall be punished by
imprisonment and labour in the penitentiary for any time not less than
two years, nor longer than seven years.
14. If any person shall designedly by colour of any counterfeit letter or writing, made in any other person’s name, or fictitious name,
obtain from any person, money, goods, chattels, or other valuable
thing, with intent to defraud any person, mercantile house, or body
Corporate, or company, of the same, such person so offending, shall,
on conviction, be
punished by imprisonment and labour in the penitentiary, for any time not less than two years, nor longer than seven
years.
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CHAPTER VIII.

Crimes and

Offences against the Public Justice.

Perjury shall consist in wilfully, knowingly, absolutely, and
falsely swearing, either with or without laying the hand on the
holy evangelist of Almighty God, or affirming in a matter material
to the' issue or point in question, in some judicial proceeding, by a
person to whom a lawful oath or affirmation is administered.
1.

A jury ought not to commit a defendant
charged with this offence, without
clear proof that the false oath alleged against him was taken with some degree of deliberation; and therefore, they ought not to convict, if, upon the
whole circumstances of the case, it shall appear probable, that it was owing
rather to the weakness than perverseness of the party, as where it was occasioned by surprize or inadvertency, or a mistake of the true state of the

question.—1 Mac Nally’s Ev. 438.
It has been decided in Georgia, that where the indictment alleged, that
the prisoner took his corporal oath, and it appeared, that he swore (or affirmed)
with the uplifted hand, he cannot be convicted—the corporal oath meaning
the laying ,of the hand upon the book.—Per Lamar, judge in Wilkinson superior court. Care should therefore be taken in framing indictments and
warrants, to allege the crime in general terms, as the above section seems
to have been framed to meet any state of facts.
Matter material.—As, for instance, if a witness-be asked whether goods
were paid for on a particular day, and he answer in the affirmative, if the
goods were really paid for, though not on that particular day, it will not be
perjury; 2 Ro. Rep. 41, 42, unless the day be material. So, if a man swear
that I. S, beat another with his sword, and it turn out that he beat him with
a stick, this is not perjury; for all that was material was the battery.—Arch.
Criin. Law,513.

In some judicial proceeding.—As, when examined as a witness at a trial; or
answer to a bill in equity or in an affidavit in the courts, or upon a commission for the examination of witnesses; or upon an examination before a

jn

magistrate.—Arch. Crim. Law, 313.
By a person to whom a lawful oath, S(C. is administered.—If it appear to have
been taken before a person who had no lawful authority to administer it, 3 Inst.
163, or had no jurisdiction of the cause, the defendant must be acquitted.—lb.
2.

Any person who shall commit the crime of perjury shall be
punished by imprisonment and labour in the penitentiary, for any
time not less than four years, nor longer than ten years.
3. False swearing shall consist in wilfully, knowingly, absolutely,
and falsely swearing, either with or without laying his hand on the
holy evangelist of Almighty God, or affirming in any matter ot
thing (other than a judicial proceeding) by a person to whom a lawful oath

or

affirmation is administered.

4.

Any person who shall commit the crime of false swearing,
shall be punished by imprisonment and labour in the penitentiary,
for any time not less than three years, por longer than ten years.
5. Subornation of perjury and false swearing shall consist in
procuring another person to commit the crime of perjury or false
swearing.
Unless the perjury is actually committed, the defendant, cannot be found
guilty of the subornation.—Arch. Crim. Law, 320.
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6. Any person who shall commit the crime of subornation of
perjury or false swearing, shall be punished by confinement and labour in the penitentiary, for any time not less than three years, nor
longer than ten years.'
7. Any person who shall be lawfully convicted of either of
the crimes mentioned and defined in the first, third, and fifth sections of this division, shall, in addition to the punishment prescribed
in the second, fourth and sixth sections of this division, be for ever
thereafter disqualified from being a witness in any matter in controversy.

;

Lawfully convicted.—Upon
oath

an

indictment for perjury, there must be two

alone is not sufficient, because there is in that case only one
against another.—10 Mod. 194. But if the assignment of perjury be

witnesses;

one

directly proven by one witness, and strong circumstantial evidence be given
by another, or be established by written documents, this would perhaps be
sufficient, although it does not appear as yet to have been so decided. Also,
if the perjury consist of the defendant’s having sworn contrary to what he
had before sworn upon the same subject; this is not within the rule above
mentioned; for the effect of the defendant’s oath in the one case is neutralized by his oath in the other; and proof by one witness will therefore
make the evidence against the defendant preponderate.—Arch. Crim. Law,
104.

8.

Any verdict or judgment,, rule or order of court, which may
or entered up, shall be set aside, and be of no
effect, if it shall appear that the same was obtained or entered up in
consequence of wilful and corrupt perjury ; and it shall be the duty
of the court in which such verdict, judgment, rule, or order may have
been obtained or entered up, to cause the same to be set aside upon
motion and notice to the adverse party; but it shall not be lawful for
the said court to do so, unless the person charged with said perjury
shall have been thereof duly convicted, and unless it shall appear
to the said court, that the said verdict,
judgment, rule, or order,
could not have been obtained or entered up, with the evidence of
such perjured person; saving always to third persons, innocent of
such perjury, the right which they may have lawfully acquired under
such verdict, judgment, rule, or order, before the same shall have been
actually vacated and set aside.
9. If any person by wilful and corrupt perjury, shall take
away
the life of another, or by such wilful and corrupt
perjury, convict
another of any offence, which by this code is punishable with death,
or perpetual
imprisonment, such person shall be punished with death,
or perpetual
imprisonment.
10. Bribery is the giving or
receiving any undue reward to influbnce the behaviour of the person receiving such reward in the
discharge of his duty in any office of government or of justice.
have been obtained

^he crime is complete by the attempt an^evidence of a bribe tendered,
though
rejected, is therefore sufficient to convict the defendant.—1 Mac Nally’s Evidence, 450.
Neither is it material if the party bribed vote contrary to the
bribe; for
this cannot be given in evidence to support either.—lb.
The person taking the bribe, is a competent witness to
prove the bribery.
—Mac Nally’s Evidence, 452.
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11. If any person shall directly or indirectly give, or offer to give,
any money, goods, or other bribe, present, or reward ; or give or
make any promise, contract, or agreement, for the payment, de-

or alienation of any money, goods, lands, or other bribe ; or
any promises, threats, persuasions, or other like sinister, unfair,

livery,
use

or fraudulent
practices, in order to obtain or influence the opinion,
judgment, decree, or behaviour of any member of the General Assembly, or any officer of this state, judge, justice, referee, or arbitrator, in any discussion, debate, action, suit, complaint, indictment,
controversy, matter, or cause depending, or shall depend before him
or them, such
person shall, on conviction, be punished by imprisonment and labour in the penitentiary, for any time not less than one
year, nor longer than five years. And the member of the General
Assembly, or officer, judge, justice, referee, or arbitrator, who shall
accept or receive such bribe, shall, on conviction, be punished by
imprisonment and labour in the penitentiary, for any time not less
than two years, nor longer than ten years; and shall, moreover, be

removed from his office.
For

cases of bribery at elections, see sec. 30, chap. 16.
Bribery, in a strict sense, is taken for a great misprision of one in a judicial
place, taking anything whatsoever, except meat and drink, of small value,
of any one who has to do before him any way, for doing his office, or by
colour of his office, but of the state only; and is punishable at the common
law, by fine and imprisonment.—1 Hawk. c. 67.

or

12. If any judge, justice, mayor, alderman, clerk, sheriff, coroner,
other public officer, or any other person whatsoever, shall steal,

embezzle, alter, corrupt, withdraw, falsify, or avoid any record, process, charter, gift, grant, conveyance, or contract; or shall know-

ingly and willingly take off, discharge, or conceal, any issue, forfeited
recognisance, or other forfeiture ; or shall forge, deface, or falsify
any document, or instrument recorded, or any registry, acknowledgment, or certificate; or shall alter, deface, or falsify any minute,
document, book, or any proceeding whatever, of, or belonging to any
public office within this state ; or if any person shall cause, or procure any of the offences aforesaid to be committed, or be in anywise
concerned therein, the person so offending shall be punished by imprisonment and labour in the penitentiary, for any time not less than
two years, nor longer than ten years.
13. If any jailer, by too great a duress of imprisonment, or other
cruel treatment, make, or induce a prisoner to become an approver,
or accuse and
give evidence against some other person ; or he guilty
of wilful inhumanity or oppression to any prisoner under his care
and custody, such jailer shall be punished by removal from office,
and imprisonment and labour in the penitentiary, for any time not
less than one year, nor longer than three years.
14. If any officer, after the expiration of the time for which he
may have been elected or appointed, shall wilfully and unlawfully
withhold, or detain from his successor, the records, papers, documents, books, or other writings, appertaining and belonging to his
office, or mutilate, destroy, take away, or otherwise prevent the
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complete possession by his said successor, of said records, documents, papers, books, or other writings, such person so offending,
shall, on conviction, be punished by fine, or imprisonment in the
common
jail of the county, or both, at the discretion of the court.
15. If any person, except the attorney of record, shall acknowledge,
or procure to be acknowledged, ill any of the courts of this state, or
before any authorized officer, any recognisance, bail, or judgment,
in the name of any person not privy or consenting thereto, such person so offending, shall, on conviction,' be punished by imprisonment
and labour in the penitentiary, for any period of time not less than
one year, nor longer than four years.
16. If any person shall knowingly and wilfully obstruct, resist, or
oppose any sheriff, coroner, or other officer of this state, or other
person duly authorized, in serving, or attempting to serve, or execute any lawful process, or order of any court, judge, justice, or
arbitrators, or any other legal process whatever; or shall assault
or beat any sheriff, coroner, constable, or other officer, or person
duly authorized, in serving or executing any process, or order aforesaid, or for having served or executed the- same ; every person so
offending, shall, on conviction, be punished by fine and imprisonment in the common jail of the county, for any time not exceeding
fine year.

17. If any officer of this state whatever, shall assault, or beat any
individual under colour of his office or commission, without a lawful

necessity so to do, such officer so offending, shall, on conviction, be
punished by fine and imprisonment ih the common jail for any time
not exceeding one year.
18. Rescue is the forcibly and knowingly freeing another from an
arrest or imprisonment.
19. If any person shall rescue another in legal custody on criminal
process, such person so offending, shall, on conviction, receive the
same punishment as the
person rescued would, on conviction, be
sentenced to receive; but' if the person rescued shall have been acquitted of the crime charged against him, then, and in such case, the
person rescuing shall be punished by imprisonment in the common
jail of the county, for any time not exceeding one year.
20. If any person shall rescue another in legal custody on civil
process, such person so offending, shall, on conviction, be punished
-by a fine equal in amount to the amount of the debt or demand for
which such process was issued, and imprisonment in the common
jail of the county not exceeding six months.
21. If any person shall attempt to rescue another in legal custody
on criminal process, such person so
offending, shall, on conviction,
be punished by imprisonment in the common jail, for any time not
exceeding six months, or by confinement and labour in the penitentiary, for any time not less than otie year, nor longer than two years,
the discretion of the court.
22. If any person shall aid or assist a
or detained in any jail, for
any offence

at

any

civil

process, to

make his

or

prisoner lawfully committed
against this state, or under
her escape from jail, whether such
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be actually effected or not; or if any person shall convey,
to be delivered to such prisoner, any disguise, instrument,
or arms, proper to facilitate the escape of such prisoner; such per-,
son so offending, shall, on conviction, be punished by confinement
and labour in the penitentiary, for any time not less than one year,
nor longer than four years.
23. If any person shall aid or assist any prisoner to escape, or to
attempt to escape from the custody of any sheriff, coroner, constable,
officer, or other person, who shall have the lawful charge of such
prisoner, such person so offending, shall, on conviction, be punished
by confinement and labour in the penitentiary, for any time not less
than one year, nor longer than five years.
24. If any person confined in the penitentiary shall escape therefrom, and be thereafter retaken, such person shall be indicted for an
escape, and, on conviction, shall be punished by imprisonment and
labour in the penitentiary for the term of four years. And any person who shall aid or assist a prisoner confined in the penitentiary to
escape, or in an attempt to escape therefrom, shall, on conviction,
receive the like punishment.
25. If any sheriff, coroner, constable, keeper of a jail, keeper, other,
officer, or person employed in the penitentiary, having any offender
guilty, or accused of, or confined for any crime in his custody, shall
voluntarily permit, or suffer such offender to escape, and go at large,
every such sheriff, coroner, keeper of a jail, keeper, officer, or other
person employed in the penitentiary, constable, or other officer or person so
offending, shall, on conviction, be punished by confinement and
labour in the penitentiary, for any time not less than two years, nor
longer than seven years; and shall, moreover, if a public officer, be
escape

or cause

dismissed from office.
26. If any sheriff, coroner,

constable, keeper of

a

jail,

or

other

officer, whose duty it is to receive persons charged with, or guilty of
an indictable offence, shall refuse to receive and take charge of such
person or persons, every such sheriff, coroner, constablej keeper of a
or other officer so offending,
on conviction, be punished by
confinement and labour in the penitentiary, for any time not less than

shall,

jail,

longer than

two years, nor
moreover, be dismissed

seven years;

and such officer shall,

from office.

27. If the

keeper of the penitentiary, or other officer, or person
employed there, whose duty it is to receive convicts, shall fail or
refuse to do so, such keeper, officer, or other person so offending,
shall, on conviction, be punished by confinement and labour in the
penitentiary, for any time not exceeding ten years; and shall, moreover,

be dismissed from office.

28. If any person shall buy or receive any goods, chattels, money,
or other effects, that shall have been stolen, or
feloniously taken
from another, knowing the same to be stolen, or feloniously taken,
such person shall be taken, and deemed to be an accessary after the

fact, and shall receive and suffer the

same punishment as would be
inflicted on the person convicted of having stolen, or feloniously
taken the said goods, chattels, money, or effects, so bought, or received.
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of the defendant is good presumptive evidence

were

(.Part I.

found in the possession

of the fact that he received or
bought them, or it may be proved by the principal thief.—Arch. Crim. Law, 153.
Knowing the same to be stolen.—This is proved either directly, by the evidence of the principal felon, or circumstantially, by proving that the defendant
bought them very much under their value, 1 Hale, 619; or denied their being
in his possession or the like.—Arch. Crim. Law, 153.
In an indictment for this offence, the defendant may be allowed to disprove
the guilt of the principal.—lb.
99. If the principal thief or thieves cannot be taken, so as to be
prosecuted and convicted, it shall be lawful to prosecute any person
buying or receiving any goods, chattels, m.onev, or effects, stolen or

*

feloniously taken by such principal thief or thieves, knowing the
same to be stolen or feloniously taken, as for a misdemeanor; and
on conviction, such person shall be punished as prescribed in the preceding section, and a conviction under this section shall be a bar to
any prosecution under the 28th section.
30. If any person shall receive, harbour, or conceal any person
guilty of a crime punishable by death or imprisonment and labour in
the penitentiary, knowing such person to be guilty, such person, so
receiving, harbouring, or concealing, shall be taken and deemed to
be an accessary after the fact; and, on conviction, shall be punished
by imprisonment and labour in the penitentiary for any term not less
than one year, nor longer than three years.
31. If any person shall take or receive any money, goods, chattels,
lands, or other reward on promise to compound, or shall for any cause
compound any crime or offence punishable with death, or imprisonment and labour in the penitentiary, such person, so offending, shall,
on conviction, be punished by imprisonment and labour in the penitentiary for any time not less than one year, nor longer than five years.
32. If any person informing or prosecuting under pretence of any
penal law shall compound with the offender, or direct the suit or
information to be discontinued, unless it be by leave of the court
where the same is pending, such person, so offending, shall, on conviction, pay a fine equal to so much of the penalty as he or she would
be entitled to if the defendant or party prosecuted had been found
guilty or convicted.
33. If any two or more persons shall conspire or agree, falsely
and maliciously, to charge and indict any innocent person of a crime,
who is accordingly indicted and acquitted, such persons so conspiring,
and each and every of them, shall, on conviction, be punished by imprisonment and labour in the penitentiary for any term not less than
twelve months, nor longer than five years.
In

prosecution for

a conspiracy the actual fact of conspiring need not be
may be inferred from circumstances and the concurring conduct of the defendants.—1 Bl. Rep. 392; 4 Black. 137, (n.)
A conspiracy must be by two persons at least; one cannot be convicted
of it, unless he have been indicted for conspiring with persons to the jurors
unknown.—1 Hawk. c. 72, s. 8. But one person alone may be tried for a
a

proved, but it

conspiracy, provided the indictment charge him with conspiring with others,
who have hot appeared, R. v. Kinnersley et al. 1 str. 193; or who are since
dead, R. v. Nichol et al. 2 str. 1227.—Arch. Crim. Law, 391.*
*See sec. 50, chap. 6, part 2.
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?4. Coirimon

stirring

up

barrety is the offence of frequently exciting and
suits and quarrels between individuals, either at law or

otherwise.
'

A man may be indicted for being “ a common barreter” without detailing
the particulars of the barrety, Arch. Crim. Law, 15; and the prosecutor is
allowed of course to give evidence of all the particular facts which constitute
the offence thus generally stated in" the indictment.—lb. 70.
Such persops may be bound in a recognisance to keep the peace and be of

good behaviour at the discretion of

a justice

of the

peace,

35.
reter,

Any person who shall be found and- adjudged a common barvexing others with unjust and vexatious suits, shall, on conviction, be punished by a fine not exceeding five hundred dollars ; and
if the offender belongs to the profession of the law, he shall also be
disqualified from practising for the future.
36. Embracery is an attempt to influence a jury corruptly to one
side by promises, persuasions, entreaties, money, entertainments, and

the like.
Every embracer who shall procure a juror to take money,
gain, or profit, or shall corruptly influence a juror by persuasions,
promises, entreaties, or by any other means, shall, on conviction, be
punished by imprisonment and labour in the penitentiary for any
time hot less than one year, nor longer than four years. And the
juror convicted of taking money, gain, or profit, or of being corruptly
influenced as1 aforesaid, shall be punished by confinement and labour
in the penitentiary for any time not less than two years, nor longer
than five years, and shall moreover be for ever disqualified to act as
a
juror.

Eating or drinking at the expense of either the prosecutor or the
will annul the verdict of a jury, and a new trial will be ordered.—1
See title Jurors.

defendant
Chit. 431.

37. Any justice of the peace charged with malpractice in office,
by using oppression, tyrannical partiality, or any other conduct unbeqoming his character as an upright magistrate, in the administration, and under colour of his office, may be indicted, which indictment shall specially set forth the merits of the complaint, and a copy
thereof be served on the defendant before the'same' is laid before
the grand jury; and the

prosecutor and the justice, and their wit-

have the right of appearing and being heard before
which indictment, if found true by the grand jury,
shall, as in other cases, be tried by a petit jury—and if the defendant
be convicted, he shall be punished by fine, or imprisonment in the
common jail of the county, or both, at the discretion of the court;
nesses, shall all
the grand jury ;

and shall moreover be removed from office, if still in office.
38. If any'person shall knowingly send or deliver any letter or

writing, threatening to accuse another person of a crime, with intent
to extort money, goods, chattels, or other valuable thing; or threatening to maim, wound, kill, or murder such person or any of his
family, or to burn or otherwise destroy or injure his or her house, or
other property, real or personal, though no money, goods, chattels,
or other valuable
thing be demanded, such person so offending shall,
on conviction, be
punished by imprisonment and labour in the penia
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tentiary for any time not less than two years, nor longer than four
years.
It has been ruled that if a person deliver a threatening letter to a common
porter or message-carrier, desiring him to put it into the postoffice, it is evidence
that the person who delivered it, knew of its contents, although the letter was
sealed at the time it was delivered. So, in the same case it was also ruled,
that if a letter of this description be couched in ambiguous terms, the question whether the words it contains amount to evidence of a threat, may be
referred to the consideration of the jury.—1 Mac Nally’s Ev. 419.

39. Extortion shall consist in any public officer’s unlawfully taking,
any person any money, or thing of value,
that is not due to him, or more than is due.
40. Any public officer who shall by himself, his deputy, ag'ent, or
other person employed by him, be guilty of extortion in demanding

by colour of his office, from

and

receiving other and greater fees than by law are allowed him,
shall, by colour of his office, take from any person any money,
or other thing of value, that is not due to him, or more than is due,
such officer shall be subject to indictment, and, on conviction, shall
or

be punished by fine, at the discretion of the court, and shall moreover
be dismissed from office.
41. Any other offence against public justice not herein before provided for, shall be punished by fine, or imprisonment in the common

or both, at the discretion of the court.
42. If any prisoner in the penitentiary shall assail, oppose, or resist any officer of the penitentiary, or any member of the guard, with

jail,

any weapon or implement calculated to cause death or serious bodily
injury, such prisoner so offending shall be deemed guilty of mutiny,
and, on conviction thereof, shall be punished by an additional term of
imprisonment and labour in the penitentiary, not less than, two years,
nor longer than five years, at the discretion of the court, to be computed from the expiration of the term of imprisonment and labour
to which such prisoner shall, have been previously sentenced.
43. If any person shall persuade, entice, or instigate any prisoner
to. mutiny; such person so offending shall be guilty of a misdemeanor,
and, on conviction, shall, be punished by confinement and labour in
the penitentiary for any time not less than two years, nor longer than
five years, at the* discretion of the court, to be computed, if a prisoner in the penitentiary, from the
expiration of the term of imprisonment and labour for which he shall have been previously sentenced.

CHAPTER IX.

Offences against the Public Peace and 'Tranquillity.
Y

I. If two or

"tne

public

assemble for the

more persons

purpose

of disturbing

peace, or committing any unlawful act, and do not disperse upon being desired or commanded to do so by a judge, justice,

sheriff, constable, coroner,

or

offending shall be guilty of

a

other peace-officer, such persons so
misdemeanor, and, on conviction, shall
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be punished by fine, or imprisonment
the discretion of the court.

in the common jail, or both, at

It must be proved that the assembly was accompanied with some such
circumstances, either of actual force or violence, or at least of an apparent

tendency thereto, as were calculated to inspire people with terror; such as
being armed, using threatening speeches, turbulent gestures, or the like.—
1 Hawk. c. 65, s. 5; Arch. Crim. Law, 333.
2. If any two or more persons, either with or without a common
of quarrel, do an unlawful act of violence, or any other act in
violent and tumultuous manner, such persons so offending shall be

cause
a

4.If

guilty of a riot, and, on conviction, shall be punished by fine, of imprisonment in the common jail, or both, at the discretion of the
court; but if the circumstances attending the riot shall be of an atrocious or aggravated nature, the offenders may be imprisoned at labour
in the penitentiary for any time not less than one year, nor longer
than three years.
The distinction between an unlawful assembly and a riot is: if the persons
after assembling in the manner above described, do not proceed to execute
their purpose, it is but an unlawful assembly; if, after thus assembling, they

proceed to execute their design, it is then

a

riot.—1 Mac Nally’s Ev. 333.

3.

Affrays are the fighting of two or more persons in some public
place, to the terror of the citizens, and disturbance of the public
tranquillity. Persons so offending shall be indicted, and, on conviction, shall be punished b)' fine or imprisonment in the common jail,
or both, at the discretion of the court; and it shall be considered a
great aggravation of this offence, if any contempt or disobedience of
the magistrate or other peace-officer commanding the peace shall be
proved.
If persons meet at a fair, or on any other
sudden quarrel they fight together, this

lawful or innocent occasion, and
is an affray ; but if, upon a dispute arising, they form themselves into parties, with promise of mutual assistance, and then fight, it is a riot; for in the latter case the design to break
the peace is as premeditated as if they originally met for that purpose.—
on a

X Hawk.

c.

65, s. 3; Arch. Crim. Law, 333.

No quarrelsome or
—Ib. 337.

threatening words whatever, will amount to

an

affray.

Affrays may be suppressed by any private person who is justified in endeavouring to part the combatants, whatever consequences may ensue.—1
4 Black. 144.

It seems agreed, that a constable is not only empowered, as .all private
persons are, to part an affray which happens in his presence, but also is bound
at his peril to use his best endeavours to effect this purpose; and not only
to do his best endeavours himself, but also to demand the assistance of others,

i

which, if they refuse to give him, they are punishable with fine and imprisonment.—1 Hawk. 137.
And if an affray be

in a house, the
preserve the peace ; and if affrayers
suit, he may break open the doors to

constable may break open the doors to
fly to a house, and he follow with fresh
take them.—1 Hawk. 137.

any person shall deliberately challenge, by word or writing,
the person of another to fight with sword, pistol, or other deadly
weapon; or if any person so challenged shall accept the said challenge ; in either case, such person so
or
orany such challenge, shall, on conviction, be punished by a fine not

giving

sending,

accepting
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less than five hundred dollars, and be imprisoned in the common
jail of the county for any time not exceeding six months. Or, if the
jury should so recommend, such person shall, in addition to the fine
herein imposed, be punished by imprisonment and labour in the
penitentiary, for any time not less than one year, nor'longer than
two

years.
<
5. If any person shall knowingly and wilfully carry find deliver
any written or printed challenge, or verbally deliver any message
or

challenge to another to fight with sword, pistol, or other deadly
shall consent to be a second in any such intended duel

weapon ; or

combat, such person so offending shall, on conviction, be punished
in the same manner as is prescribed in the preceding section.
6. If any person shall be engaged in the act of fighting a duel
with sword, pistol, or other deadly weapon, either as principal or
second, such person shall be guilty of a high misdemeanor, and, oa
or

conviction, shall be punished by imprisonment and labour in the
penitentiary, for any time not less than four years, nor longer than
eight years. Provided nevertheless, that if death should ensue from
such duel, then all the parties, both principals and seconds, shall be
guilty of murder, and suffer the punishment of death.
7. If any justice, or other public officer bound to preserve the
public peace, shall have knowledge of an intention in any person or
persons to fight with any deadly weapon, and shall not use and exert
his official authority to arrest the parties and prevent the duel, by
binding over the parties concerned to keep the peace towards each
other, such judge, justice, or other peace-officer so offending, shall,
*

on

conviction, be dismissed from office.

8. If any person or persons shall, in any newspaper or handbill,
written or printed, publish or proclaim any other person Or persons
as a coward or cowards, or use any other opprobrious and abusive

language for not accepting a chftllenge, or fighting a duel, such person
or
persons so offending shall, on conviction, be punished by a fine not
exceeding five hundred dollars, and imprisonment in the common jail
of the county not exceeding sixty days, at the discretion of the court.
9. A libel is a malicious defamation, expressed either by printing
or writing, or signs, pictures, and the like,
tending to blacken the memory of one who is dead, or the honesty, virtue, integrity, or reputation of one who is alive, and thereby expose him or her to public hatred, contempt, or ridicule. Every person convicted of this offence,
shall be punished by a fine not exceeding one thousand dollars, and
by imprisonment in the common jail of the county for any time not
exceeding one year, at the discretion of the court.
A malicious defamation.—And the scandal which
is, expressed in a scoffing
and ironical manner, is as properly a malicious defamation as that which is
'
expressed in direct terms; as where a person proposes one to be imitated
for his courage, who is known to be a great statesman, but no soldier; and
another to be imitated for his learning, who is known to be a great general,
but no scholar, and the like: which kind of writing is as well understood to
mean only to upbraid the parties with the want of these
qualities, as if it had
directly and expressly done so.—1. Haw. 194.
And from the same foundation it hath also been resolved, that a
defamatory
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writing, expressing only one or two letters of a name, in such a manner
that, from what goes before and follows after, it must needs be understood to
signify such a particular person, hi the plain, obvious, and natural construetion of the whole, and would be perfect nonsense if restrained to any other
meaning, is as properly a libel, as if it had expressed the whole name at
large ; for it brings the utmost contempt upon the law to suffer its justice to
be eluded by such trifling evasions: and it is a ridiculous absurdity to say
that a writing which is understood by every, the meanest capacity, cannot

'

possibly be understood by a judge and jury.—1 Haw. 194. Where a writing
inVeighs against mankind in general, or against any particular order of men,
as, for instance, men of the gown, this is no libel; but it must descend to
particulars and individuals to make it a libel.—3 Salk. 224.
Expressed either in printing or writing, signs and pictures.—A libel is either
in writing or without writing: in writing, when an epigram, rhyme, or other
writing is published to the contumely of another, by which his fame or
dignity rtay be prejudiced. Without writing, may be by pictures, as to paint
the party in any shameful and ignominious manner; or by signs, as to fix a
gallows, or other reproachful and ignominious signs at a man’s door.—
6;Co. 125. Or the memory of one that is dead; for the offence is the same,
whether the person libelled be alive or dead.—5 Co. 125.
It is certain, that not only he who composes a libel, or procures another
to compose it, but also he who publishes, or procures another to publish it,
are in danger of being punished for it: and it is said not to be material,
whether he who disperses a libel know anything of the contents or effects
of it or not; for nothing would be more easy than to publish the most virulent papers with the greatest security, if the concealing the purport of them
from an illiterate publisher would make him safe in dispersing them.—
1 Haw. 195.
Also it hath been

holden, that the copying of a libel shall be a conclusive
evidence of the publication of it, unless the party can prove that he delivered
it to a magistrate to examine it.—1 Haw. 195.
And ifhath been ruled, that the finding a libel on a bookseller’s shelf is a

publication of it hy the bookseller; and that it is no excuse to say, that the
servant took it into the shop without the master’s knowledge ; for the law
presumes the master to be acquainted with what the servant does.—Sess. C.
v. 1. p. 33; K. and Dodd.10. G. cited in Clayton’s Justice, 248.
And it seems to be the "better opinion, that he who first writes a libel
dictated by another, is thereby guilty of making it, and consequently punishable for the bare writing; for it was no libel till it was reduced to writing;
for the essence of a libel consisteth in the writing of it; for if a man speaks
such words, unless the words be put in writing it is no libel.—2 Salk. 419;
1 Hawk. 195.

Also it hath been resolved, that the sending of a letter full of provoking
language to another, without publishing it, is highly punishable, as manifestly
tending to the disturbance of the peace.—1 Haw. 195.
To consummate the offence of libelling, evidence of publication is essentialA libel is clearly published if but a single copy reaches a single hand, to
whom it is conveyed with intent of publishing to that person.
A libel may be
libel on a public

published in a letter to a third person ; or by finding the
place. But reading a libel in the presence of another, or
repeating parts of it in merriment, is not evidence of publication.—1 Mae
Nally’s Ev. 443, 44j.
Where a libel is produced and the author is not known, that amounts to
prima fade evidence that ’ the writer is the author, and throws the proof
upon him; and if he cannot produce the composer, the verdict must be
against him.—1 Mac Nally, 443.
At common law, the defendant cannot set up the truth of the libel as a
defence to the indictment; nor will he be permitted to allege it even in
mitigation of punishment, ib. 346; but by statute it is otherwise. See
sec.

11, posti

__

__
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prosecutions under the two preceding sections of this

division, the printer or publisher of the newspaper, handbill, or other
publication containing the offensive or criminal matter, shall be a
competent witness; and if such printer or-publisher shall,refuse to
testify in the cause, or to give up the real name of the author or
person authorizing or causing the publication, so that he may be
indicted ; then such printer or publisher shall be deemed and considered the author himself, and be indicted and punished as such and
may moreover be punished for a contempt of court; as any other witness refusing to testify.
11. In all cases of indictment for a libel, or for slander, the person

prosecuted shall be allowed to give the truth in evidence.
12. Forcible entry is the violently taking possession of lands and
tenements with menaces, force, and arms, and without authority of law.
.

Such as breaking the doors or windows, &c., whether any person be in the
house or not, especially if it be a dwelling-house, is a forcible entry.—See
Hawk. c. 64 s. 26. So, an entry, where personal violence is done to the

prosecutor, or any of his

family, or servants,

or any person or persons

keeping

possession for him, or even where it is accompanied with such threats of
personal violence (either actual, or to be implied from the actions of the defendant, or from his being unusually armed or attended, or the like) as were
likely to intimidate the prosecutor or his family, &c., and to deter them from
defending their possession, is a forcible entry.
But any entry by an open window, or by opening the door with a key, or
by mere trick or artifice, such as by enticing the owner out and then shutting
the door upon him, or the like, without further violence, or effected by threats
to destroy the owner’s goods or cattle merely, and not by threats of personal
violence, is not deemed a forcible entry. If, however, while the-owner is
out of the house, the defendant forcibly withhold him from returning to it,
and in the mean time send persons to take possession of it peaceably; this is
said to be a forcible entry.—Arch. Crim. Law, 174.
13. Forcible detainer is the violently keeping possession oflands and
tenements with menaces, force, and arms, and without authority of
the

law.*
The same violence or terror which will make an entry
make a detainer forcible.—Arch. Crim. Law. 186.

forcible, will also

14. Any person who shall be guilty of a forcible entry, or a forcible detainer, or both, may be indicted, and on conviction shall be

punished by fine, or imprisonment in the
both,

at

common jail

of the county, or

the discretion of the court: and the court before whom the

conviction takes

place, shall cause restitution of possession of the
premises to be made to the party aggrieved. Provided always, that if
the party forcibly detaining lands and tenements, or those under whom
he claims, shall have been in peaceable possession of the same for the
space of three years or more immediately preceding the filing of the
complaint, such person or party shall not be subject to the penalties
of this section, nor shall restitution of possession be made. And
provided also, that the only questions to be submitted to, and determined by, the jury in trials for forcible entry, or forcible detainer,
*
The note on sec. 12 will apply to
been forcible, but the detainer is. t

this section, when the entry may not have
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shall be the possession, and the force, without regard to the merits of
the title on either side.
15. Any one or more justice or justices of'the peace, upon com-

plaint made on oath, of any forcible entry into lands or tenements, or
of any forcible detainer of the same, shall have power to draw a jury
of twelve men from the jury box of the district in which the lands
and tenements so alleged to be forcibly entered or detained are situated, and cause the sheriff of the county, or the constable of the district, to summon them to be and appear at the usual place of holding
court of the said district, on a certain day to be appointed by the
said justice or justices, for the purpose of trying the fact of such forcible entry or detainer: and.the'said justice or justices shall also
issue a summons, to be directed to the person or persons charged
with such forcible entry, or detainer, and cause the same to be served on him or them by the sheriff, or by the constable, at least five
days before the time appointed for trial, requiring him or them toappear and defend the charge alleged against him or them.
And if all
the jurors should not attend, or if there should be any legal objection
to any of them, then the justice or justices may cause the jury to be
completed by tales jurors: and upon the trial, the only facts which
the jury shall inquire into, shall be the possession and the force ; but
they shall have no, power to,inquire into the merits of the title on
either side. 'The following oath shall be administered to the jurors,
viz:—“You shall well and truly inquire whether A. B. has made
any forcible entry into the lands or tenements of C. D. and him
ejected therefrom, or forcibly detains the lands or tenements of the
said 0. D., and a true verdict give according to the facts as they
may appear to you in evidence : So help you God.” And if upon
the trial of such case, the jury shall find such forcible entry or forcible detainer, or both, then the said justice or justices shall give judgment accordingly, and cause the sheriff-to make restitution of possession of the premises to the party aggrieved: Provided nevertheless,
that if the person or persons charged with such forcible entry or detainer, or those under whom he or they claim, shall have been in
peaceable possession of the premises for the space of three years or
more, as aforesaid, then no restitution of possession shall be made.
And •provided also, that no proceedings under this section shall exempt any person guilty of a forcible entry or detainer from indictment and punishment under and by virtue of the preceding section of
this division.
16. All other offences against the
in this code, shall be prosecuted and

public

peace, not provided
as heretofore, and
fine, or imprisonment in

indicted

punishment in every case shall be by
common jail of the county, or both, at the discretion of the court.

for
the
the
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CHAPTER X.

Offences against the Public Morality, Health, Police, and Decency.
1. Polygamy, or bigamy, shall consist in knowingly having a plu-rality of husbands or wives at the same time.
2. If any person or persons within this state, being married, do
or shall at any time hereafter marry any person or persons, the lawful husband or wife being alive, and knowing that such lawful husband or wife is living, such person or persons so offending, shall on
conviction be punished by confinement at labour in the penitentiary
for any time not less than two years nor longer than four years, and
the second marriage shall be void; but five years absence of the
husband or wife, and no information of the fate of such husband or
wife, shall be sufficient cause of acquittal of the person indicted ;
and in every case the issue of such second marriage, born before the
commencement of any prosecution for polygamy, or within the ordinary time of gestation thereafter, shall, notwithstanding the invalidity
of such marriage, be considered as legitimate.
ry

3. If any man or woman being unmarried, shall knowingly marthe wife or husband of another person, such man or woman, shall

conviction, be punished by imprisonment and labour in the penitentiary, for any time not less than one year, nor longer than three
on

years.

Upon an indictment for polygamy, the second wife is a competent witness
against-the defendant, the first marriage being previously proved; for the
second marriage is void.—X Hale, 393. The first wife is not competent.—
Arch. Crim. Law, 99, 359.

4. If any person

shall commit incestuous fornication

adultery,
affinity,
such person so offending shall on conviction be punished by imprisonment and labour in the penitentiary for any time not less than
one nor longer than three years; ,and such marriage shall be void.

or

or

intermarry within the levitical degrees of consanguinity

or

Levitical degrees.—The term “ levitical” is not used in the former penal code.
The words of that law are “ the degrees of consanguinity or affinity established

by law.”

The present code more properly and definitely points to that rule
by which marriages are regulated, and which has been
recognised by the civil law of-all Christian and Jewish nations. This law is
contained in the 18th chapter of the book of Leviticus.
The following table, which is generally prefixed to the Bible, illustrates in
(he most simple form all the cases prohibited by the sacred text.
of the Divine law

TABLE OF KINDRED AND
WHEREIN

WHOSOEVER

ARE

RELATED

ARE

AFFINITY,

FORBIDDEN

IN

SCRIPTURE,

AND

OUR

LAWS, TO MARRY TOGETHER.

A

man

may not marry

1. Grandmother,
2. Grandfather’s wife,
3. Wife’s grandmother,

4. Father’s sister,

his—

A

woman

may not marry

1.

Grandfather,

2.

Grandmother’s

husband,

3. Husband’s grandfather,
4. Father’s
brother,

her—
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sister,

5. Mother’s brother, •
6. Father’s sister’s husband,
7. Mother’s sister’s husband,
8. Husband’s father’s brother,
9. Husband’s mother’s brother
10. Father,
11. Stepfather,
12. Husband’s father

brother’s wife,
7. Mother’s brother’s wife,
8. Wife’s father’s sister,
6. Father’s

„

9. Wife’s mother's
10. Mother,
11. Stepmother,

sister,

\ 12. Wife’s mother
13. Daughter,
14. Wife’s daughter]
15. Son’s wife,
16. Sister,
17. Wife’s sister,*

•

18. Brother’s wife,’
19. Son’s daughter,
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

,

Daughter’s daughter
Son’s son’s wife,
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13. Son,
14. Husband’s son,
15. Daughter’s husband,
16. Brother,
17. Husband’s brother,*
18. Sister’s husband,

19. Son’s son,
20. Daughter’s son,
daughter’s husband,
22. Daughter’s daughter’s husband,

21. Son’s

>

Daughter’s son’s wife,
Wife’s son’s daughter,
Wife’s daughter’s daughter
Brother’s daughter,
Sister’s daughter,

■

Brother’s son’s wife,
Sister’s son’s wife,
Wife’s brother’s daughter,
Wife’s sister’s daughter.

23.
24.
25.
26.

27.
28.
29.
30.

Husband’s son’s son,
Husband’s daughter’s son,
Brother’s son,
Sister’s son,
Brother’s daughter’s husband,
Sister’s daughter’s husband,
Husband’s brother’s son,;
Husband’s sister’s son.

5. Any man and woman who shall live together in a state -of adultery, or fornication, or of adultery and fornication; or who shall otherwise commit adultery, or fornication, or adultery and fornication, shall
be severally indicted, and, on conviction, such offenders shall be sev-

■erally fined,

common jail of the county, or both,
Provided, that the fine shall not exceed the sum of five hundred dollars, and the imprisonment shall not
extend beyond the term of sixty days. But it shall at any time be in
the power of the parties to prevent or suspend the prosecution, and
or

imprisoned in the

at the discretion of the court:

the punishment

by marriage, ifsuch marriage can be legally solemnized.

The

plaintiff must bring proof of the actual solemnization of a marriage;
nothing shall supply its place.—1 Epinasse, 210.
The confession of the adulteress will be no proof against the adulterer'; but
a discourse between them maybe
]jroved; so letters written to her by him
may be read against him, though her letters to him will be no evidence for
him.—Ibid 212.
The

T

right of dower is forfeited by the adultery of the wife.—Christian’s

on 2 Black. 139.
The crimes of incest, adultery, and fornication, in England are left to the
feeble coercion of the spiritual courts, according to the rules of the canon
law. The temporal courts, therefore, take no cognisance of the crime of

note

adultery, otherwise than
*

as a

private injury.

These

prohibitions are to be understood with the qualifications expressed in the
chapter, which verse Dr. Adam Clarke paraphrases thus : “ Thou
two sisters at the same time, as Jacob did Rachel and Leah; but
there is
nothing in this law that rendered it illegal to marry a sister-in-law, when
her sister was dead; therefore the text says, Thou shalt not take her in her life time
io vex her;
alluding, probably, to the case of the jealousies and vexations which subsisted between Leah and Rachel; and by which the family peace was so often,
18th

shall

verse

of the

not marry

disturbed.”

H
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Any person who shall be guilty of open lewdness, or any no-

torious act of publie indecency, tending to debauch the morals; or
of keeping open tippling-houses on the sabbath day or sabbath night,
shall, on conviction, be fined, or imprisoned in the common jail, or

both, at the discretion of the court.
7. If any person
for the practice of

shall maintain and keep a lewd house, or place
fornication, or adultery, either by himself or herself, or others, he or she so offending shall, on conviction, be punished
by fine, or imprisonment in the common jail, or both, at the discretion
of the court.
8. Any person

who shall keep and maintain, either by himself or
a common ill-governed and disorderly house, to
the encouragement of idleness, gaming, drinking, or other misbehaviour, or to the common disturbance of the neighbourhood or orderly
citizens, such person so offending shall, on conviction, be punished by
fine, or imprisonment in the common jail, or both, at the discretion of
herself,

or

others,

the court.
9. If any person

shall, by himself, servant, or agent, keep, have,
gaming house or room ; or shall in any house,
place, or room, occupied by him, permit persons with his knowledge
to come together and play for money, or any other valuable thing, at
any game of faro, loo, brag, bluff, or any other game played with
cards, such person so offending shall, on conviction, be fined in a sum
not exceeding five hundred dollars, and imprisoned in the common
jail of the county for any time not exceeding three months.
10. If any person shall, by himself, or servant, or any other agent,
keep or employ any faro table, E. O. table, or A. B. C. table, or
other table of like character, and shall, either by himself or agent,
preside or deal at any faro table, or use any E. O. or A. B. C. table,
or other table of like character, for the
purpose of playing and betting at the same, such person so offending shall, on conviction, be
fined in a sum not exceeding five hundred dollars, or be imprisoned
in the common jail of the county, for any time not exceeding six
use, or

maintain,

months,

or

a

both, at the discretion of the court.

11. If any person

bluff,

shall play and bet at

any game

shall play and bet at any E. O.

of faro, loo, brag

or A. B. C.
person so offending

table, or any
other table of like character, such
shall, on conviction, be fined in a sum not less than twenty, nor more than one
hundred dollars.
12. On the trial of any person for offending against the three preor

or

ceding sections of this division, any other person who may have
played and betted at the same time or table shall be a competent
witness, and be compelled to give evidence, and nothing then said by
such witness shall at any time be received or given in evidence
against him in any prosecution against the said witness, except on an
indictment for perjury, in any matter to which he may have testified.
13. It shall be the duty of the judges of the superior courts of this
state, at the opening or commencement of every court, to give in
charge to the grand juries, respectively, the substance of the sections
contained in this code relative to gambling.
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14. It shall be lawful for any lawful officer,
break open suspected rooms or houses, where

with legal authority, to
it is commonly known
that gaming is carried on, and to take any persons found gaming, and
bind or cause them to be bound over to the next superior court to be
held in and for the county where such offences may be committed;
and if such person or persons so found gaming, shall fail or refuse to
give security for his or their appearance at court to answer for such
offences, then it shall be lawful to commit such person or persons to jail.
15. Any butcher, or other person, selling the flesh of a diseased

animal, or other unwholesome provisions, shall be indicted, and, on
conviction, shall be punished by fine, or imprisonment in the common
jail, or both, at the discretion of the court.
16. Any baker, brewer, distiller, merchant, grocer, or other person,
selling unwholesome bread, drink,or pernicious and adulterated liquors,
knowing them to be so, shall be indicted, and, on conviction, shall be
fined or imprisoned in the common jail, or both, at the discretion of
the court.

Though the law does not in general imply a warranty as to the goodness
quality of any personal chattel, it is otherwise with regard to food and
liquors, in which, especially in the case of a publican (a victualler or innkeeper,) the law implies a warranty.—Chitty’s note on 3 Black. 122.
and

17. If any person shall practise pliysic or surgery, or any of
branches thereof, except midwifery, or in any case prescribe for

the
the

cure of diseases, for fee or reward, without a license first had and
obtained for that purpose from the Board of Physicians of the state
of Georgia, such person shall be indicted -for a misdemeanor, and, on
conviction, shall be fined in a sum not exceeding five hundred dollars
for the first offence ; and for the second offence, be fined in a sum
not less than two hundred nor more than five hundred dollars, and

common jail of the county, not longer than two
months; one half of the said fine in either case for the use of the
informer, and the other half for the use of the county: Provided, nevertkeless, that this section shall not apply to or operate on any person

imprisoned in the

who

was

practising medicine

or surgery

twenty-fourth day of December, in the
twenty-five.

within this state on the
eighteen hundred and

year

The law implies a contract on the part of a medical man, as well as those
of other professions, to discharge their duty in a skilful and attentive manner,
and the law will grant redress to the party injured by their neglect or ignorance,

by

an action on the case, as for tortions, misconduct.—1 Saund. 312, n. 2;
1 Ld. Raym. 213; 4 Reg. Brevium, 105, 6; 2 Wils. 359; [East. 348.
And
in that case the surgeon could not recover any fees.

18. If any apothecary, unless he is a licensed physician, shall vend
expose to sale drugs or medicines without previously obtaining a
license to do so from the Board of Physicians of the state of Georgia,

or

such

apothecary shall be indicted for

a

misdemeanor, and,

on

convic-

tion, be punished as is prescribed in the preceding section: Provided,

that nothing herein contained shall so operate as to prevent merchants and shopkeepers from vending or exposing to sale any medi-

cines

or

drugs already prepared: And, provided also, that this section
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shall not operate against or upon any person or persons who has or
have been engaged in the sale of drugs or medicines as apothecaries

previous to the twenty-fourth day of December, in the year eighteen
hundred and twenty-five.
19. On the trial of any indictment for either of the offences mentinned in the two preceding sections, it shall be incumbent on the
defendant to show that he has been acting under a license from the
Board of Physicians of the state of Georgia, to exempt himself from
the penalties of the section under which he may be indicted.
20. Any physician, surgeon, or other person, wilfully endeavouring
to spread the small-poxj without inoculation, or by inoculation with
matter of the small-pox, or using any other inoculation than that
called vaccination, unless by special commission or authority from
the inferior court of the county where the small-pox shall make its
appearance, shall be indicted, and, on conviction, fined in a sum not
exceeding one thousand dollars, and be imprisoned in the common
jail at the discretion of the court;
21. Any person who shall come into this state by land or water
from any place infected vvith a contagious disease, and in violation
of quarantine regulations, shall be indicted in any county in this state
in which he may be found, and, on conviction, sentenced to pay a fine
not exceeding five hundred dollars, and also be imprisoned in the
common jail at the discretion of the court.
22. Any person wandering or strolling about, or leading an idle,
immoral, profligate course of life, who has no property to support
him, and who is able to work, or otherwise to support himself in a
respectable way, shall be deemed and considered a vagrant, and may
be arrested by a warrant issued by any justice of the peace, mayor,
or alderman, and bound in sufficient security for his good behaviour
and future industry for one year; and upon his refusal or failure to
give su,ch security, he shall be committed and indicted as a vagrant,
and, on convjption, shall be punished by confinement and labour,jin
the penitentiary for any term not less than two years, nor longer
than four years.*
23. If any person shall be apprehended, having upon him or her
any picklock, key, crow, bit, or other instrument, with intent to break
and enterjnto any dwelling-house, warehouse, store, shop, coachhouse,
stable,

or

outhouse, in order to steal, or commit

any

other crime;

or

shall have upon him any pistol, hanger, cutlass, bludgeon, or other
offensive weapon, with intent to commit a crime on any person,

which, if committed, would be punishable by death or confinement in
the

penitentiary;

or

shall be found in

or upon any

warehouse, store, shop, coachhouse, stable,
to

steal any goods or chattels, every

such

or

dwelling-house,

outhouse, with intent

person

shall be deemed

a

and vagabond, and, on conviction, shall be punished by confinement and labour in the penitentiary for any time not less than one

rogue

*
In China it is a maxim, that if there be a man who does not work, or a woman
that is idle, in the empire, somebody must suffer cold or hunger; the produce of the
lands not being more than sufficient, with culture, to maintain the inhabitants; and

therefore, though the idle person may shift off the want from himself yet it must in the
end fall somewhere.
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year, nor longer than five years, or by imprisonment in the
jail of the county, at the discretion of the court.

common

24. All nuisances not here mentioned, which tend to annoy the
community, or injure the health of the citizens in general, or to corrupt the public morals, shall be indictable, and punishable by fine, or
imprisonment in the common jail of the county, or both, at the diseretion of the court. And any nuisance which tends to the immediate annoyance of the citizens in general, is manifestly injurious tothe public health and safety, or tends greatly to corrupt the manners
and morals of the people, may be abated and suppressed by the
order of any two or more justices of the peace of the county, founded
upon the opinion and verdict of twelve freeholders of the same
county, who shall be summoned, sworn, and empanelled for that
purpose; which order shall be directed to and executed by the
sheriff of the county, or his deputy. And if the nuisance exist in town
or
city, under the government of a mayor, intendant, aldermen, wardens, or a common council, or commissioners, such nuisance, by and

with the advice of said

aldermen, wardens, or council, or commissioners, may be abated and removed, by order of said mayor, or intendant, or commissioners, which order shall be directed to and
executed by the sheriff or marshal of said town or city, or his deputy;
and reasonable notice shall in every case be given to the parties in-

terested, of the time and place of meeting of such justices and freeholders, or of such mayor, intendant, and alderen, wardens, o r
council, or commissioners. Provided always, that when the nuisance
complained of, is a grist or saw mill, or other water machinery of
valuable consideration, the same shall not be destroyed or abated,
except upon the affidavits of two or more freeholders, before one or
more of the justices of the inferior court of the
county in which the
nuisance complained of may exist, testifying that the health of the
neighbourhood, according to their opinion and belief, is materially
injured by such mill-dam, or other obstruction to a water-course by

other machinery, as may be complained pf; whereupon it shall be
the duty of such inferior court, as soon as practicable, to cause a
jury
of twelve men to be drawn from the jury-box, and summoned for
the trial of the case, who together with the said court shall attend at
the courthouse of said county to adjudge the case of nuisance com-

plained of; and both parties shall have
them to

summon

a

reasonable time allowed
their attendance,

their witnesses and procure

Nuisances are the doing a thing to the annoyance of all the citizens, or
the neglecting to do a thing which the common good requires.
Common nuisances are such inconvenient or troublesome offences as
annoy the whole community in general, and not merely some particular
person;

and therefore

are

indictable only, and not actionable,

as

it would be

unreasonable to multiply suits, by giving every man a separately ght of action
for what damnifies him in common only with the rest of his fellow-citizens.
Of this nature are all annoyances in roads, bridges, and public rivers, by

rendering the

same inconvenient or dangerous to pass by actual obstrucby want of reparations, for both of these the person so obstructing,
repair and cleanse them, may be indicted
and fined, and distrained to amend and repair them.*
But where a traveller or common carrier receives an injury from the bad condition

tions,
or

or

such persons as are bound to

*
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house is erected

lands, or of
presture.

a

road

or
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enclosure made upon any part

or common street, or

of the public
public water, it is called pur

All those kinds of nuisances which, when injurious to a private man, are
actionable, are, when detrimental to the public, punishable by public prosecution, and subject to fine according to the quantity of the misdemeanor;
particularly the keeping of hogs in any city or market town is indictable as

a public nuisance. All disorderly inns or ordinaries, tippling-houses, bawdyhouses, gaming-houses, booths, and stages for rope-dancers, mountebanks,
and the like, are public nuisances, and may, upon indictment, be suppressed
and fined. Inns or ordinaries, in particular, may be indicted, suppressed,
and the keeper thereof fined, for refusing to entertain a traveller without a
very sufficient excuse.
The making and selling of fireworks and squibs, or throwing them about
in any street, is, on account of the danger that may ensue, declared to be a
common nuisance by statute 9 & 10 W. III. c.’ 7, and is indictable on
the statute, or at common law.—Chitty’s note bn 4 Black. 168.
Also, eaves-droppers, or such as listen underwalls or windows, or the eaves
of a house, to harken after discourse, and thereupon to frame slanderous or
mischievous tales, are indictable as a nuisance, and punishable by fine and
finding sureties for their good behaviour. Also, a common scold, communis
rixatrix, (for our law Latin confines it to the feminine gender,) is a public
nuisance to her neighbourhood, for which, if convicted, she shall be placed on
the cucking stool, or ducking stool, and be plunged in the water.*
The master or head of the family is liable if any of his family lay or cast
anything out of his house into the street, or eommon highway, to the
damage of any individual, or to the common nuisance of the citizens; for
he hath the superintendence and charge of all his household.

25. If any person or persons

shall remove the dead body of any
being from the grave, or other place of interment, or from
any vault, tomb, or sepulchre, or from any other place, without the
consent of the friends of said deceased, except malefactors executed
under sentence of the law, for the purpose of selling or dissecting
the same, or from mere wantonness, such person or persons so offending shall be punished by fine or imprisonment in the common
jail of the county, or both, at the discretion of the court; and any
person who shall receive or purchase such dead body, knowing it
to have been disinterred or removed from any tomb, vault, or
sepulchre, or such other place, for the purpose, aforesaid, shall, on conviction, receive the same punishment.
26. If any putative father of a bastard child or children, shall
refuse or fail to give security for the maintenance and education of
such child or children, when required to do so in terms of the law,
such putative father shall be indicted for a misdemeanor, and on
conviction of the fact of being the. father of such bastard child or
children, and of his refusal or failure to give such security, he shall
be punished by a fine of seven hundred dollars for each child, which
said fine shall be paid over to the inferior court of the county, to be
by them improved and applied froin time to time, as occasion may
require, for the maintenance and education of such child or chilhuman

a
bridge or road, or the misconduct of a ferrymafi, &c. he has a right of action
against the person who may be bound to keep the same in repair, or who attends the
ferry; this remedy in Georgia is given by particular statutes in
* some cases.
*
This most ludicrous penalty was actually inflicted on a female, in the
county

of

of

Baldwin, about the time of the first settlement of the county.
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dren; and if the offender is unable to pay the said fine or fines, he
shall be punished by imprisonment in the common jail for the space
of three months.
27. If any person shall keep a .tippling-shop, retail liquors, or
sell by retail in quantities less than one quart any wine, brandy,
rum, gin, whiskey, or other spirituous liquors, or any mixture of such
liquors, in any house, booth, arbour, stall, or other place whatever,
without license from the inferior court of the county, except in corporate towns or cities, where, by law, authority to grant licenses is
vested in the corporate authorities of such towns or cities, such
person so offending shall be guilty of a misdemeanor, and, on conviction, shall be fined in the sum of fifty dollars $ and on failure to
pay such fine, shall be imprisoned in the common jail for the space'
of thirty days.
28. If any minister of the gospel, judge, justice of the inferior court,
or justice of the peace, shall join together in matrimony any man
and woman without a license, or publication of banns as provided
by law, or where either of the parties within his own knowledge
shall be an idiot or lunatic, or subject to any other disability which
would render such contract or marriage improper and void, such
minister, judge, justice of the inferior court, or justice of the peace,
shall be guilty of a misdemeanor, and, on conviction, shall be fined in
not less than one hundred dollars, nor more than five hundred
dollars, which said fine, when collected, shall be paid over to the justices of the inferior court of the county where the offence was committed, for the use of the poor school fund of said county.
29. If any person shall hereafter vote more than once at any election which may be held in any county of this state, or vote out of the
county in which he may usually reside, /or members of the legislature, or for county officers, such person shall be indicted for a misdea sum

meanor,

and,

labour in the

conviction, shall be punished by imprisonment and
penitentiary, for any time not less than one year, nor

on

than two years.
30. If any person being twenty-one years of age or upward, shall
hereafter buy or sell a vote, or be concerned in buying or selling a
more

vote, or shall unlawfully vote at any election which may be held in
any county in this state,' such person shall be indicted for a misdemeanor,

and,

labour in the
more

conviction, shall be punished by imprisonment and
penitentiary for a term not less than one year, nor

on

than four years.
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CHAPTER XI.

Offences Committed by Cheats and Swindlers, and Offences against
Public Trade.

1. If any person by

false representation of his own respectability,

health, or mercantile correspondence and connections, shall obtain

a

credit, and thereby defraud any person or persons of any money,

goods, chattels, or any other valuable thing; or if any person shall
cause or procure others to report falsely of his honesty, respectability, wealth, or mercantile character, and by thus imposing on the
credulity of any person or persons, shall obtain a credit, and thereby
fraudulently get into possession of goods, wares, or merchandise, or
any other valuable thing or things, such person so offending shall be
deemed, a cheat and swindler, and, on conviction, shall be punished by fine, or imprisonment in the common jail of the county,
or both, at the discretion of the court; and such person shall, moreover, be compelled by the order and sentence of the court to restore
to the party injured the property so fraudulently obtained, if it can
be done.
2. If any person or persons

shall, by

any

fraud

or

shift, circum-

vention, deceit, or unlawful trick, or device, or ill practice whatever,
in playing at cards, dice, or any game or games, or in or by bearing
a share or part in the stakes, wagers, or adventures; or in or by bet-

ting on the sides or hands of such as do or shall play, obtain, or
acquire to him or themselves, or to any other or others any money or
other valuable thing or things whatever, such person or persons so
offending shall be indicted,, and, on conviction, shall be deemed a
cheat, and shall be sentenced to pay a fine of five times the value of
the money or other thing so won as aforesaid, and shall also be
imprisoned in the common jail of the county, at the discretion of the
court.

3. Any baker, or other person, selling bread under the assize
established by the corporation of any city, town, or village, or the
rules laid down by any law, shall be deemed a cheat, and, on con-

viction, shall be punished by fine, or imprisonment in the common
jail of the county, or both, at the discretion of the court.
4. If any person shall sell by false weights or measures, he or she
shall bedeemed a common cheat, and,on conviction, shall be punished
by fine or imprisonment in the common jail of the county, or both, at
the discretion of the court.
5. The offences of forestalling,

regrating, and engrossing,

are

hereby abolished.
It may not, however, be amiss to show the nature of these offences. Fore•
was described by statute 5 6, Edward VI. c. 14, to be the buying
or contracting for any merchandise or victual coming in the way to market;
or dissuading from bringing their goods or provisions there; or persuading
them to enhance the price when there: any of which practices may make
the market dearer to the fair trader. Regrating was described by the same

stalling
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statute to be the buying of corn, or other dead victual, in any market, and
selling it again in the same market, or within four miles of the place. En~
grossing was also described to be the getting into one’s possession, or buying up large quantities of corn, or other dead victual, with intent to sell them
again.—4 Black. 158.
i

6. If any person shall fraudulently counterfeit, or be concerned in
fraudulently counterfeiting any brand or mark directed by law,
or shall
fraudulently cause or procure the same to be done, or
shall use, export, sell, exchange, barter, or expose to sale, any bale,
cask, barrel, hogshead, or vessel of any kind, or any other thing
upon which a brand or mark is directed by law to be made, with such
counterfeit brand or mark, knowing the same to be false and counterfeit, such person so offending shall, on conviction, be deemed a cheat,
and be punished by a fine not exceeding two hundred dollars, and
imprisonment in the common jail of the county for a term not exceeding six months.
7. Any person who shall put or cause to be put into any bale or
bales of cotton, hogshead or hogsheads, barrel or barrels, cask or
casks of sugar or rice, or pork, beef, or other provisions, any dirt,
rubbish, or other thing, for the purpose of adding to and increasing the
weight or bulk of said cotton, sugar, rice, beef, pork, or other provisions or things, shall be deemed a common cheat, and, on conviction,
shall be punished by a fine equal to the, value of the thing thus fraudulently packed or put up, and imprisonment and labour in the penitentiary for any time not less - than one year, nor longer than five
years. The bare possession or ownership of such commodities so
fraudulently packed or put up, shall not of itself authorize a conviction
where sufficient evidence of knowledge or privity on the part of the
owner, or the person in possession, may not be produced before the
court and jury.
8. If any person shall falsely personate another, and thereby fraudulently obtain any money, goods, chattels, or other thing or things of
value ; or with the intention of thereby fraudulently obtaining any
money, goods, chattels, or other valuable thing, such person so offending shall be deemed a cheat and .swindler, and, on conviction, shall
be punished by imprisonment and labour in the penitentiary, for any
time not less than one year, nor longer than five years; or in trivial
cases, by fine and imprisonment in thp common jail, at the discretion

of the court.
9. Any person
than those which

r

using any deceitful
are

means or

mentioned and

by which individuals or an

and cheated, such person so offending
cheat and swindler, and, on conviction,

imprisonment in the

artful practice, (other

provided against in this code,)
individual; or the public, are or is defrauded

common

jail,

or

shall be deemed

a common

shall be punished by fine or

both, at the discretion of the

court.
To constitute the offence of cheating, there must be an artful contrivance,
and not a bare naked lie.—1 Nac Nally’s Ev. p. 440.
There must be either a false token or a conspiracy; for a false affirmation
alone is not sufficient: as where a person falsely affirmed, on selling a sack
of corn, that it contained a Winchester bushel.—Ib. 441.

I
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The distinction laid down and proper to be attended to, in, all cases'of this
kind, is this; that in such impositions or deceits, where common prudence

guard persons against their suffering from them, the offence is not indictable, but the party”is left to his civil remedy for the redress of the injury

may

that has been done to

him.—Burr. Reports, 1125.
the town, pretending to be of age, defrauds

If, however, a minor goes about

credit for considerable quantities of goods, and then

many persons by taking
insist on his non-age; the persons

injured cannot

recover

the value of their

punish him for a common cheat.—Bari. 100.
Id. If any person shall falsely represent or personate another, and
in such assumed character shall answer as a witness to interrogatories,
or do any other act in the course of any suit, proceeding, or prosecution, Or in any other way, matter, or thing, whereby the person so
personated or represented, or any other person, might suffer damage,
loss, or injury, such person so offending shall, on conviction, be punished by confinement and labour in the penitentiary, for any time not
less than one year, nor more than five years.
11. <If any person, by false representation of his or her solvency,
shall induce another to become his or her bail, endorser, or security
upon any recognisance, bond, note, bill of exchange,, or other instrument for the payment of money, or performance of any personal duty, knowing at thetime that he or she is insolvent; and such bail, endorser, or security shall suffer loss or damage in consequence of such
undertaking and liability on his part, such persoh so offending shall be
guilty of a misdemeanor, and on convjction, shall be punished by
fine, and imprisonment in the common jail, at the discretion of the
goods, but they may indict and

ci

urt.

If any

12

pedler

or

itinerant trader shall sell

or

vend

any

goods,

merchandise, except such as are exCepted by law, within
this state, without a lieense from the proper authority for that purpose, such pedler or itinerant trader shall be guilty of a misdemeanor,
and, on indictment and conviction thereof, shall be fined in a sum not
w are

,.

or

less than one thousand dollars, nor more than three thousand dollars,
to be applied as pointed out by law ; and the defendant shall stand

committed until the said fine be paid.

CHAPTER XII.
-

4

Fraudulent

or

Malicious

Mischief.

1. If any person shall fraudulently, or maliciously tear, burn, or in
any other way destroy any deed, lease, will, bond, or other writing,
sealed ; or any bank bill or note, check, draft, or other security for
the payment of money or the delivery of goods ; or any certificate,
or other public security of this state, or of the United States, or
any
of them, for the payment of money; or any receipt, acquittance, release, discharge of any debt, suit, or other demand ; or any transfer
or assurance of money, stock,
goods, chattels, or other property; or
any letter of attorney or other power ; or any daybook, or other
book of accounts; or any agreement or contract whatever with in-

Chap. 12.]
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defraud, prejudice, or injure any person or body politic or
corporate, such person so offending shall, on conviction, be punished
by imprisonment and labour in the penitentiary for any time not less
than one year, nor longer than four years ; or in trivial cases, by imprisonment in the common jail, or by fine, or both, at the discretion

tent to

of the court.
2. If any person

shall knowingly, maliciously, or fraudulently, cut,
certain boundary tree, or other allowed
landmark, to the wrong or injury of his neighbour or any other person, such person so offending shall, on conviction, be punished by a
fine not exceeding five hundred dollars, and imprisonment in the
common jail of the county, for any time not exceeding one year.
3. If any person or persons shall maliciously or without authority
cut down, remove, or destroy any beacon or beacons, buoy or buoys,
erected by any commissioners of pilotage, or other person or persons duly authorized for that purpose, such person or persons so offending shall, on conviction, be punished by confinement and labour
in the penitentiary for any time not less than two years, nor longer
fell, alter,

or remove any

,

than five years.
4. Any person or persons who shall wilfully and maliciously set
fire to, or burn, any stack or stacks of corn, fodder, grain, straw, or
hay, shall, on conviction, be punished by imprisonment and labour in
the penitentiary for any time not less than one year, nor longer than
three years.
5. If any person shall wilfully and maliciously set on fire, or
cause to be set on fire, any woods, lands, or marshes within this state,

thereby to occasion loss, damage, or injury to any other person,
such person so offending shall, on conviction, be punished by imprisonment in the common jail for any time not exceeding six months,
at the discretion of the court.
6. If any person shall wilfully' and maliciously set’ fre to any
fence or fences, or other enclosure, or cause or procure the same to
be done, or shall take from such fence or enclosure any rail or rails,
or other material of which the same is made or composed, for the
so as

purpose

of using the

same as

fuel, such person so offending shall,

on

conviction, be punished by fine, and imprisonment in the common

jail of the county, at the discretion of the court.
7-. If any person shall unlawfully? wilfully, and maliciously break
down, open, cut through, injure, or destroy any bridge, river, or ideadow bank, rice-dam, mill-dam, or any other dam or bank, such person so offending shall, on ponviction, be punished by confinement and
labour in the penitentiary not less than one year, nor more than
three years, or by fine and imprisonment in the common jail, at the
discretion of the court.
8. If any person shall maliciously maim or kill any horse, mule,
bull, steer, ox, cow, calf,, heifer, or other animal, falling under the

description herein before given of horses or cattle; or shall maliciously kill a hog or hogs; such person so offending shall, on conviction, be punished by fine or imprisonment in the common jail, at
the discretion of the court.
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shall maliciously injure or destroy any turnpike
rail or rails, wall or walls, or any
other fence belonging to any turnpike gate; or any

9. If any person

gate or gates, or any post or posts,

chain, bar,

or

or to be erected for the use of any such
turnpike gate or gates; or shall wilfully and maliciously injure or destroy any lock or locks, or other works erected to protect and secure
the navigation of any river or canal in this state, every such person
so offending shall, on conviction, be punished by imprisonment and
labour in the penitentiary for any time not less than one year, nor
longer than four years.
10. If any person shall wilfully and maliciously burn, or set fire
to any ship, boat, or other Vessel, above the value of two hundred
dollars, along side of any wharf or at anchor in any river, oV in any
waters in this state; or if any person shall wilfully and maliciously
make, or assist in making,' any hole in the bottom, side, or any other
part of any ship, boat, or other vessel above the value aforesaid, or do
any other act tending to the loss or destruction of such ship, boat, or

house

or

houses erected

.

other vessel, within the waters of this state as aforesaid, such person so
offending shall, on conviction, be punished by imprisonment
and labour in the penitentiary for any time not less than three years,
nor longer than seven years.
And if the ship, boat, or other vessel
thus injured or destroyed as aforesaid, be of the value of two hundred dollars; or under that value, then the person convicted of injuring or destroying such ship, boat, or other vessel as aforesaid, shall
be punished by fine, or imprisonment in the common jail of the coun-

ty,.or both, at the discretion of the court.

11. If any person shall wilfully and maliciously cut down, injure,
destroy any tree or trees, planted or growing in any town, village,
or city, or in any avenue, yard, garden, orchard, or plantation, for
ornament, shelter, shade, or profit, such person so offending shall, on
conviction, be punished- by fine, or imprisonment, in the common jail
of the county, or both, at the discretion of the court.
12. If any person shall wilfully or maliciously break, deface, destroy, or remove any mile stone or post, or any guide-board erected
upon any public road or highway, or alter any mark or inscription
upon any such mile stone or post, or guide-board, such person so offending shall be indicted fora misdemeanor^ and, on conviction,’shall
be punished by a fine not exceeding fifty dollars, er imprisonment in
the common jail not exceeding thirty days.
13. If any person shall commit any trespass by wilfully and maltor

ciously severing from the land of another any produce thereof, such
person so offending shall be indicted for a misdemeanor, and, on conviction, shall be punished by a fine not exceeding one hundred dollars,
or by imprisonment in the common jail not exceeding
thirty days.
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CHAPTER XIII.

Offences relative to Slaves.
1. If any person or persons shall bring, import, or introduce into
this state, or aid or assist, or knowingly become concerned or inter-

ested, in bringing, importing, or introducing into this state, either by
land or by water, or in any manner whatever, any slave or slaves,
each and every such person or persons so offending shall be deemed
principals in law, and guilty of a high misdemeanor, and may be arrested and

in this state, in which he, she, or they
conviction, shall be punished by a fine not
exceeding five hundred dollars each, for each and every slave, so
brought, imported, or introduced, and imprisonnent and labour in
the penitentiary for any time not less than one year, nor longer than
four years: Provided always, that this act shall not extend to any
citizen of this state residing or domiciliated therein ; nor to any citizen of any other statq
coming into this state with intent to settle
and reside, and who shall, on so coming in, actually settle and reside
therein; who shall bring, import, or introduce into this state from
any other state of the United States, any slave or slaves for the sole
purpose of being held to service or labour by the person or persons
so
bringing, importing, or introducing such slave or slaves, his heirs,
executors, or administrators, and without intent to sell, transfer, barter, lend, hire, mortgage, procure to be taken or sold under execution or other legal process, or in any other wray or manner to alien
or dispose of such slave or slaves, so ns to vest the' use and enjoyment of the labour or service of such slave or slaves in any other
person or persons than the person or persons so bringing, importing, or introducing such slave or slaves, or in his or her heirs,
executors, administrators, legatees, or distributees, whether such sale,
transfer, barter, loan, hiring, mortgage, procurement of levy or sale,
under execution or other legal process, or alienation, or disposition of
such slave or slaves, shall be for the life or lives of such slave or
slaves, or for any other period of time: And provided further, that
any person or persons hereby authorized to bring, import, or introduce
any slave or slaves into this state, shall, before such slave or slaves is
or are actually so brought, imported, or introduced therein, go before
the clerk of the superior court of some county in this-state, and make
and subscribe an affidavit in writing, which shall be lodged with such
clerk, stating that he or she is about to bring, import, and introduce
into this state a slave or slaves in terms of this act, particularly describing such slave or slaves by their names, ages, and qualifications;
triedjn

any county

may'be found, and,

on

that he or she is the true and lawful owner of such slave or slavesj
that the said slave or slaves is or are about to be brought, imported,
or introduced into this state for the sole
purpose of being held to service and labour by him or her, his or her heirs, executors, administrators, legatees, or distributees, and without any intention to sell, trans-

fer, barter, lend, hire, mortgage, procure to be taken or sold under
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execution*,

or other legal process, or in any way or manner to alien
dispose of said slave dr slaves, so as to vest the use or enjoyment of'
the labour or service of such slave or slaves in any other person or persons, either for the life orlives of said slave or slaves, or for any other
period of time, or in any way or manner to defeat, avoid, or elude
the true intent and meaning of this act; and a simliar oath, stating the
actual importation of such slave or slaves, shall be made by such person before the clerk of the superior court of the county where such
person resides, or intends to settle and reside, of which a certificate
and copy of the affidavit shall in each case be granted by such clerk.
2. No person or persons whatever shall be exempted from the
penalties mentioned in the preceding section, who shall fail or neglect
to comply with the requisites therein mentioned and specified, or
who shall fail or neglect to make and subscribe the said affidavits
or

in

manner

and form

as

therein set forth.

prosecution under the first section of this division, or under this act, it shall be sufficient to allege in the indictment, that the slave or slaves was or were brought, imported,
or introduced into this state contrary to the true intent and meanr
ing of this act.
4. Any person or persons claiming an exemption from the penalties
of the first section of this division or act, shall plead specially such,
his defence, and shall be held to due proof thereof, and the jury shall
be specially charged to inquire into the intent of such person or piersons, which intent may be inferred from the 'circumstances of the
case, and any sale, transfer, barter, loan, hiring, mortgage, procurement of levy or sale under execution,,or other legal process, or other
alienation or disposition of such slave or slaves, for the life or lives
of such slave or slaves, or for any other period of time; or any offer
to sell, transfer, barter, lend, hire, mortgage, procure to be levied on
Or sold under execution, or ,other legal process, or in any way or
manner to alien or dispose, of such slave or slaves, for the life or lives
of such slave or slaves, or for any other period of time, so as to vest
the use or enjoyment of the labour or service of such slave or slaves,
for the life or lives of such slave or slaves, or for any other period of*
time, in any other person or persons, than the person or persons so
importing or introducing such slave or slaves into this state, his or her
heirs, executors, administrators, legatees, or distributees, contrary to
the true intent and meaning of this act, if made within one year after
such slave or slaves shall have been brought, imported, or introduced
3. In all

cases

of

into this state, shall be conclusive’ evidence of such unlawful intent in
violation of this act.
5. This act shall not extend to prevent any person travelling into
this state, from bringing therein any such slave or slaves as may be
needful for his or her comfortable and usual attendance upon his or
her journey; nor to any person or persons bringing into this state
any slave or slaves found on board any ship or vessel which may be
taken as a prize of war, or seized for an infraction of any law of the
United States, and brought into this state in such ship or vessel at
the time of such capture or seizure; but it shall not be lawful to sell,
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in any manner contrary to this act, to dispose of said slave vor
slaves within this state, and such sale or other disposition of such
slave or slaves in any way or manner forbidden by this act, or offer
to sell or dispose of the same, shall be conclusive evidence of an intent
or

bring such slave or slaves .into this state, contrary to the true intent
meaning of this act, and shall subject the offender to the fine and
imprisonment specified and set forth in the first section of this division
or act; and the same obligations shall be imposed upon any
person
or persons
claiming an exemption under this section, and the same
rules shall obtain as to the pleadings and the evidence, and the jury
shall exercise the same power of judgment of the fairness of the intent, as is given and are provided in the preceding sections of this
to

and

division.
6. If any person or persons

shall purchase, hire, receive, or get
into his, her, or their possession any slave or slaves, knowing such
slave or slaves to have been imported or introduced into this state
illegally, and contrary to the true intent and meaning of this act, such
person or persons so offending shall be guilty of a high misdemeanor,
and, on conviction therefor, shall be fined hi a sum not exceeding five

hundred dollars fori each and every slave

so

illegally in his possession.

And it shall be the duty of every civil and militia officer in this state
to aid and assist in carrying this law into effect.
7. This act shall not extend to prevent any person or persons from

giving, hiring, or loaning any negro or negroes to his, her, or their
legal child or children, for one year or more: Provided, that such
child or children do and shall keep and retain such slave or slaves,
for the space of one year from the time of receiving such slave or
slaves, or otherwise such child or children so receiving shall be subject to the pains and penalties of this act.
8. It shall be the duty of every clerk of the superior court, before
whom any oath required to be taken by this act shall be made, to
keep a bound book, in which shall be recorded the affidavits required
to be made, and the certificates necessary to be given, agreeably to
the provisions of this act, and also to record in said book all other
instruments of Writing, or statements which may be necessary to be
made to him for carrying the intention and provisions of this act into
effect. And evei*y such clerk shall receive as a compensation for
the services necessary to be performed by him by virtue of this act,
the sum of three dollars, to be paid by the person for whose interest
the services may be performed.
9. Any person who shall conceal, harbour, or hide, or cause to be
concealed, harboured, or hidden, any slave, to the injury of the owner
thereof, shall be guilty of a misdemeanor, and, on conviction thereof,
shall be punished by fine, not exceeding the value of the slave, or
imprisonment in the common jail of the county, or both, at the discretion of the court: Provided, nevertheless, that on the trial of this
offence, the person charged with it shall be acquitted if he or she

had an apparent well-founded claim to the slave so harboured or
concealed, and had been peaceably possessed of him twelve months
next preceding the commencement of such harbouring or concealing;

r
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every conviction for concealing or harbouring a slave, the
of such slave may recover damages in a civil suit for the loss
of the labour apd services of such slave, notwithstanding such corn

and

on

owner

viction.
or

10. Any person who shall remove or carry, or cause to be removed
carried away out of this state, or any county thereof, any slave,

being the property of another person, without the consent of the
owner, or other person having authority to give such consent, and
without any intention or design, on the part of the offender, to sell,
or otherwise appropriate the said slave to his own use, or todeprive
the owner of his property in said slave, shall be guilty of a misdemeanor, and be punished by fine, or imprisonment in the common jail
of the county, or both, at the discretion of the court,
11. Any person except the owner, overseer, or employer of a slave,
who shall beat, whip, or wound such slave; or any person who shall
beat, whip, or wound a free person of colour, without sufficient cause
or provocation being first given by such slave or free person of colour,
such person so offending may be indicted for a misdemeanor, and, on
conviction, shall be punished by fine, or imprisonment in the common
jail of the county, or both, at the discretion of the court; and the
owner of such slave, or guardian of such free-person of colour, may,
notwithstanding such conviction, recover in a civil suit damages for
the injury done to such slave or free person of colour.
12. Any owner or employerof a slave or slaves, who shall cruelly
treat such slave or slaves, by unnecessary and excessive whipping,
by withholding proper food and sustenance, by requiring greater labour from such slave or slaves than he, she, or they are able to perform, or by not affording proper clothing, whereby the health of such
slave or slaves may be injured and impaired, or cause or permit the
same to be done; every such owner or employer shall be
guilty of a
misdemeanor; and, on conviction, shall. be punished by fine, or imprisonment in the common jail of the county, or both, at the discre-

tion of the court.
13. If any person shall buy or receive from any slave, any amount
of money exceeding one dollar, or any cotton, tobacco, wheat, rye,oats, corn, rice, or poultry of any description whatever, or any other

article, commodity, or thing (except brooms, baskets, foot and bed
mats, shuck collars, and such other thing or things, article 6r articles,
are
usually manufactured or vended by slaves, for their own use
only) without written permission from the owner, overseer, or employer of such slave, or some other person authorized to give such
permission, authorizing such slave to sell and dispose of said money
or other article or articles, such person so
offending shall be guilty
of a misdemeanor, and, on conviction, be punished by fine, or imprisonment in the common jail of the county, or both, at the discretion
of the court. If any owner, overseer, employer, shopkeeper, storekeeper, or any other person whatsoever, shall sell to or furnish any
slave or slaves, or free person of colour, with spirituous liquor, wines,
cider, or any intoxicating liquors, for his own use or for the purpose
of sale, such person so offending shall, upon conviction thereof
pay a

as
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fine of not less than ten dollars, nor more than fifty dollars, for the
first offence ; and upon a second conviction to be subject to fine and
imprisonment in (he common jail of the county, at the discretion of
the court, pot to exceed sixty days imprisonment and five hundred
dollars fine: Provided, nothing herein contained shall prevent the
owner, overseer, or employer, from furnishing their slaves, or those
under their care, with such quantity of spirits, &c., as they may believe is for the benefit of such slave or slaves, but in no case to permit them in any way to furnish others therewith.
14. If any slave or slaves shall be found in any storehouse or tippling-shop, unless sent by his, her, or their owner, overseer,'or employer, aftqr the hour of nine o’clock at night, or before daybreak in
the morning, or on the Sabbath day, it shall be taken and received as
presumptive evidence against the person or persons owning, or person
keeping the store or tippling-shop, of a violation of the thirteenth
section of this division, which presumption may be rebutted by any
other circumstance in favour of the accused.
15. If any person shall sell or deliver to any slave or slaves any

goods, wares, or merchandise, or any other thing or things, unless it be
in exchange for some article or articles which the owner, overseer,
or
employer of such slave or slaves may have authorized such slave
or slaves to trade or deal in
according to the provisions of the thir-

teenth section of this division, such person so offending shall be
guilty of a misdemeanor, and, on conviction, shall be punished by fine,
or imprisonment in the common
jail of the county, or both, at the

discretion of the court.
16. It shall be the duty of the judges of the superior courts, at
the commencement of every term, to give in charge to the grand

jury the substance and intention of the sections of this division, in
regard to trading with slaves.
17. If any person shall give a ticket, pass, or license to any slave
w ho is the property, or under the care and control of another, without the consent of the owner, or other person having the care or
control of such slave, such person so offending shall be guilty of a
misdemeanor, and, on conviction, shall be fined in a sum not exceeding fifty dollars.
18. If any person shall teach any slave, negro, or free person of
colour, to read or write either written Or printed characters, or shall
procure, suffer, or permit, a slave, negro, or person of colour, to
transact business for him in writing, such person so offending shall
be guilty of a misdemeanor, and, on conviction, shall be punished by
fine, or imprisonment in the common jail of the county, or both, at
the discretion of the court.
19. If any person, owning or having in his possession and under
his control any printing press or types in this state, shall use or employ, or permit to be used or employed, any slave or free person of
colour, in the setting up of types, or other labour about the office,
requiring in said slave or free person of colour a knowledge of reading or writing, such person so offending shall be guilty of a misdeK
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punished by a fine not exceeding

itinerant trader, whether carrying his goods,
a wagon or otherwise, shall at any time

and merchandise in

either, buy from or sell to, or otherwise trade with any slave or slaves,
unless it be with the permission and. in the presence of the owner,
overseer, or other person having charge of such slave or slaves ; such,
pedlpr >or itinerant trader shall be guilty of a misdemeanor, and, on
indictment and conviction thereof, shall be fined in a sum not exceedone thousand dollars, one half to the use of the prosecutor, and
the other half to the use of the county where the crime was com-

ing

mitted, and the defendant shall stand committed until the fine is paid ;
and

a

copy

of this section shall be annexed to all licenses granted

pedlers.

21. That in all cases where imprisonment in the common jail of
the county by the sentence of the court is a part, or the whole of the
punishment, and the offence is such a one where, by this code, no
lifnitation is fixed for the discretion of the court, such imprisonment
shall in no case exceed six months.

CHAPTER XIV*
■

■

■

■

Of Contempts of Court, and Attempts to Commit Crimes.

1.1 The power of the several courts of law and equity in this state
to issue attachments and inflict summary punishments for contempt of
court, shall not extend to any cases except the misbehaviour of any
■

person or persons in the presence of the said courts, or so near thereto
as to obstruct the administration of justice ; the misbehaviour of any
of the officers of said courts in their official transactions, and the disobedience or resistance by any officer of said courts, party, juror,
witness, or any other person or persons, to any lawful writ, process,
order, rule, decree, or command of the said courts.
2. If any person shall attempt to commit an offence prohibited by
law, and in such attempt shall do any act towards the-commission of
such offence, but shall fail in the perpetration thereof, or shall be prevented or intercepted from executing the same, such person so offend-

ing shall be indicted for
shall, in

cases

where

no

a misdemeanor, and on conviction thereof
provision is otherwise made in this code or

by law for the punishment of such attempt, be punished as follows:—
First—If the offence attempted to be committed be such as is punisliahle by law with death, the person convicted of such attempt shall
he; punished by imprisonment and labour in the penitentiary for any
time, .not less than two years, nor more than seven years.
.,

1)

Second—If the offence attempted to be committed be punishable
:■> I

+. The

chapter here numbered 14, stands as the fifteenth division of the Penal Code.
By the arrangement adopted in this volume, the 14th division of the Penal Code is
made the 6th chapter of part 2d ; which see, post.
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4-

by law by imprisonment and labour in the penitentiary for a time not
less than four years, the person convicted of such attempt shall be
punished by imprisonment and labour in the penitentiary for any time
less than one, nor more than four years.
Third—If the offence attempted to be

not

committed be such as is
punishable by law by imprisonment and labour in the penitentiary for
a time not less than two years, the person convicted of such attempt
shall be imprisoned in the penitentiary at labour for the term of.
pne
year.
Fourth—If the offence

attempted to be committed be punishable
by law by imprisonment and labour in the penitentiary for a time not
exceeding one year, the person convicted of such attempt shall be
punished by a fine not exceeding five hundred dollars, or imprisonment in the common jail, or both, at the discretion of the courtFifth—If the offence attempted to be committed be punishable by
law by fine not exceeding five hundred dollars, or imprisonment in
the common jail, or both, the person convicted of such attempt shall
foe punished by fine, or imprisonment in the common
jail, at the dig-

cretion of the court.

PART

THE

II.

SEVERAL STAGES OP PROCEEDINGS IN PROSECUTIONS
UNDER THE CRIMINAL LAWS OF GEORGIA.

CHAPTER I.
OF

THE

PROSECUTOR.

1. The party who knows or suspects that an
has been committed, usually goes before a justice

indictable offence
of the peace, accompanied by any other witnesses whom he may be able to procure,
and gives the magistrate his information and that of his companions,
stating the grounds of suspicion (if it be suspicion) on which his application is predicated. They are sworn, if Christians, on the four
evangelists, if Jews, on the Old Testament, as follows: “You shall true
answer make to such questions as shall be demanded of
you: so
help you God.” The magistrate then interrogates the accuser, and
sometimes his witnesses, and takes down the substance of their

re-

who saith that,”
pliesin the following form: “ The information of,
(stating the facts sworn to.) This paper is then read to the parties
who have given evidence, and if they adhere to the statement, they
confirm it by their signature. Upon this, the justice usually issues
his warrant or summons, according to the magnitude of the charge,
or the
apparent weight of the evidence by which it is supported.
,

When the offence is between party and party, and not of an aggravated nature, and the supposed offender is not likely to abscond, a summons is recommended as the preferable process to procure his attendance, and this seems

necessary where there is no
1 Chit. Crim. Law, 31, 32.

oath of the offence having been committed.—

2. In general, every man is, of common right, entitled to prefer an
accusation against a party whom he suspects to be guilty. Those

only

are disqualified from becoming prosecutors, who, from infidelity
infamy, would be incompetent witnesses. These, however, are at
liberty to disclose the circumstances of the crime, and thereby enable others to bring an offender to justice, against whom they cannot
themselves give evidence.—Chit. Crim. Law, I, 2, 3.
3. Where a capital offence has been committed, it-is the absolute
duty, and only safe conduct of the party who is aware of it, to reveal
it as soon as possible to some judge or justice of the .peace, as con-

or

cealment in many cases, as in the case of treason, makes the
party
concealing indictable as accessory to the crime; and though in cases
of minor offences the neglect is not in general thus punishable,
yet
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if the crime is of a public character, it is illegal to receive or stipulate
receive a consideration for suppressing a prosecution for it, and

to

any contract or security made in consideration thereof is invalid.—
lb. 4.
See ante, p. 1, c. 8, s. 31, 32.
4. The law always ensures to the prosecutor all due protection in
the discharge of his duty. And as it would be a great discouragement to

public justice if he

were

liable to

an

action when he

was

mistaken in the object of his suspicions, it has been settled that he
cannot be sued for indicting a party, unless his proceedings were
both actuated by malice and destitute of any probable foundation.—
lb. 9, 10. But the evidence of malice alone, on the part of the pro-

secutor,

will

oblige him to

now

See post,

pay costs.

c.

6,

s.

3.

CHAPTER II.
OP

WARRANTS.

By whom granted, and for what causes.
be granted by a judge of the superior court,
but is generally issued by a justice of the peace. This the justice
may do in any case, where he has a jurisdiction over the offence;
and this power of granting warrants extends to all treasons, felonies,
and breaches of the peace, and also to all offences which they have
power to punish by statute.*—4 Black, 290. Formerly it seems to
have been thought, that no warrant could be granted on mere suspicion, except it arose originally in the breast of the magistrate. But
it is now settled,[that justices of the peace may issue criminal process
on information of others, as
they are supposed competent to judge
of the sufficiency of the evidence on which the charge is founded,
1 Chit. 14, and that before any indictment has been preferred.—
1. A warrant may

4

Black, 290.
The evidence necessary to

obtain it.

2. The justice of the peace ought, unless he commits upon view of
the offence, to examine upon oathf the party requiring a warrant,
as well to ascertain that a felony or other crime has
actually been

committed, as also to prove the cause and probability of suspecting
the party against whom the warrant is prayed. And it is the duty of
the magistrate to take all charges, of whatsoever nature, kind, or com-

plexion they

may

cumstances sworn

be, in writing,J and well to consider all the cirto, and not to grant any warrant

*

groundlessly

or

Justices have.power to punish free white persons in very few instances in Georgia,
such as disturbing public worship. See post, p. 4. c. 20.
t By the fourth article of amendments to the Con.U. S. it is declared that no warrant
shall issue but upon probable cause, supported by oath or affirmation. And the supreme
court of the U. S., in the case ex parte Burford, decided that a warrant of commitment
is illegal if it does not state some good cause certain, supported by oath.—3 Cran.
448-

t For the form in which this may be

taken,

see post,

16.
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maliciously, without such probable cause as might induce a discreet
and impartial man to suspect the party to be guilty ; otherwise he
will be liable to an action of trespass, at the suit of the individual aggrieved, 1 Chit. Grim. Law, 33, 34; and shall moreover be subject
to indictment.—See ante, p. I, c. 4, s. 50, and c. 8, s. 37.
No
action, however, can be brought against a justice of the peace for anything done in the execution of his office, until after one calendar
month’s notice in writing of the intended process; and he may tender amends, and plead the same in bar of the action; or he may pay
such amends into court. The aetion must be brought within six calendar months after the cause,

in which action the defendant may

plead the general issue, and give the special matter in evidence; and
if the plaintiff do not recover, the defendant shall have double costs.
—1 Chit. Crim. Law, 68.
The Magistrate's Discretion.
Although there may be a positive charge on oath, yet if the
justice sees that no credit is to be given to it, he may decline issuing

3.

a

warrant.—lb. 32.

How the Warrant shall beframed.*
4. It is generally laid down, that the warrant ought to be under
the hand and seal of the justice who makes it; but it seems sufficient
if it be in writing arid signed by him, unless a seal is expressly required

by particular law.—1 Chit. Crim. Law, 38.
Tt is said that the warrant

ought to set forth the

year

and day wherein it is

made, but that the place, though it must be alleged in pleading, need not be
expressed in the warrant; but that it is necessary to state the county in
the margin at least, if it be not set forth in the body.
As to the style of the warrant, it may be made either in the name of the
state, or of the justice himself: but the latter is most usual. A warrant made
by a judge of the superior court extends all over the state, but that of a juslice of. the peace over the county only. The warrant of a justice need not
be returnable at a time or

place certain.

The warrant

may

be either

gen-

eral, to bring the party before any justice in the county, or special, to bring
him before the. justice who granted it; in the former case the election of the
magistrate before whom he shall be taken lies in the officer, and not in the

prisoner.—1 Chit. Crim. Law, 39.
The name of the party to be apprehended should be accurately stated, and
must not be left in blanks to be filled up afterward, though it may be inserted after the warrant is sealed by the magistrate, before he delivers it
over to the officer; but if the name of the party to be arrested be unknown,
the warrant may be issued against him by the best description the nature of the
case will allow; as, “the body
of a man whose name is unknown, but whose person
is well known, and who is employed as the driver ofcattle and wares," &c. -If there
be a mistake in the name of the supposed offender, or if the name of the officer
be inserted without authority, and after the issuing of the warrant; or if the
officer exceed the limits of his authority, and be killed: this will amount to
no more than manslaughter in the person whose
liberty is thus invaded. But,
if the warrant be filled up by the magistrate before he issues it, though after
he sign it, the proceeding is regular, and the killing would be murder.—
1 Chit. Crim. Law, 39, 40.
A general warrant to seize

naming

or

describing

and apprehend all persons suspected, without
particular, is illegal and void for its un-

any person in
*

See

forme, post',

sec.

17 to 23.

Chap. 2.]

OP WARRANTS.

79

certainty: for it is the duty of the magistrate, and not to be left to the officer, to judge of the ground of suspicion.
And, for the same reason, a warrant to apprehend all persons guilty of a crime therein specified is not a legal
warrant, for the point upon which its authority rests is a fact to be decided
on a subsequent trial, viz., whether the person apprehended be really
guilty

not.—1 Chit. Crim. Law, 41, 42.
Where a married woman has committed an offence without her husband,
the warrant should only be against her.
The warrant need not stale the time when the party is to be brought before the magistrate for examination: the law has already fixed a time, for
or

by law the officer is bound to carry him immediately before the magistrate.
If he delay any time, it is contrary to the duty of his office.—1 Chit. Crim.
Law, 40.

But

It does not

see

post, c. 3, s. 22.

to be absolutely necessary to set out the charge or offence, or evidence', in a warrant to apprehend, though it is necessary in the
commitment; and it has been observed, that cases may occur in which it
seem

would be imprudent to let even the peace-officer know the crime
the party to be arrested is accused. It is laid down, however, to be

of which
advisable,
especially if the warrant be for the peace or good behaviqur, to set forth the
special cause upon which it is granted, in order that the party may be provided at once before the justice with sufficient sureties; but that, if it be for
treason or felony, or other offence of an enormous nature, it is not necessary
to state it, and that it seems rather to be discretionary than necessary to set
it forth in any case. It is however laid down by Lord Hale, that, regularly,
a warrant ought to contain the cause specially, and should not be generally,
to answer such matters as shall be objected against him, because it cannot
appear whether it be within the jurisdiction of the justice, neither can it appear whether the party be bailable or otherwise.
It is observed, however,
that such a warrant omitting the cause is valid.—lb. 41, 42.
See the statutes providing for securing the cost in criminal cases, which
the justice must not fail to observe in issuing criminal process.—See c. 8,
post.

How the Warrants shall he Directed.

or

5. The warrant may be directed to the sheriff, bailiff, constable,
to any indifferent person by name, who is no officer; for the

may authorize any person whom he pleases to be his officer:
but it is most advisable to direct it to the constable of the district
where it is to be executed; because no other constable, and a fortiori

justice
no

private person, is compellable to execute it; whereas the constable

of the proper district may be indicted if he do not obey the warrant.
Where a special statute shall direct a justice to grant a warrant, and
do not state to whom it shall be directed, it must be directed to the
constable only.—1 Chit. Crim. Law, 38. If it be generally directed
to all constables, no one can act under it out of his own district;
and if he do, he will be a trespasser
but if it be directed to a parmay execute it anywhere in the jurisjustice by whom it wfis granted.—lb. 48,f

ticu)ar constable by- name, he
diction of the

*
It shall be lawful for any constable, and he is hereby required, in
bail or criminal process is placed in his hands, and the person against

all cases where
whom the same
may be is moving about from one district to another, to serve the said process in any
district in the county in which he may be a constable, and may carry the prisoner out
of the county if there he no jail in it, Prin. Dig. 228; and the sheriff may pursue
and arrest such person in another county.
See p. 3, c. 3, s. 49.
t By the common law, as no time is usually prescribed in the warrant, it continues
in force until fully executed, though it were even seven years after its date, during the
lifetime of the magistrate by whom it was originally granted.—1 Chit. Crim. Law, 49,
50; and see post, c. 6, s. 35.
a
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How executed in another

County.

6. The warrant of a justice of the peace cannot be executed out
of his county, unless it is hacked ; that is, endorsed by a justice of
the county in which it is to be carried into execution. The statute
24 Geo. II. c. 55, (see Schley’s Digest, p. 386,) provides, that a

justice of the peace of the county where the offender may be, shall,
upon proof being made upon oath of the handwriting of the justice
who granted the warrant, endorse his name on the back of such warrant, upon which the offender may be apprehended and taken before
the justice so endorsing the warrant, who, if the offende be bailable,
shall bail the party, and deliver the recognisance, examination, or
confession, and all the proceedings to the constable, who is to deliver
them to the clerk of the court having cognisance of the crime in the
county where the offence was committed ; and for neglect of duty
herein, is liable to a penalty of ten pounds. If the offence be not
bailable,

or

bail be not found, then the constable is to

offender before
committed.

some

carry

the

justice of the county in which the offence

was

The

justice endorsing the warrant will not be liable to any proceedings by
of such endorsement; but if there be any cause of action, it must lie
against the magistrate who originally granted the warrant.—1 Chit. Crim.

reason

Law, 45.

Warrant to Search.*
7. The search-warrant is not to he granted without oath made
before the justice, of a felony committed, and that the party complaining has probable cause to suspect they are in such a place, and
showing his reasons for such suspicion. The warrant should direct
the search to be made in the daytime ; though it is said, that where
there is more than probable suspicion, the process may be executed
in the night. It ought to be directed to a constable, or other public

b

officer, and not to

a private person, though it is fit that the party
complaining should be present and assisting, because he will be able
to identify the property he has lost.
It should also command that
the goods found, together with the party in whose custody they are
taken, be brought before some justice of the peace, to the end that,
upon further examination of the fact, the goods and the prisoner may
be disposed of as the law directs.—1 Chit. Crim. Law, 65. See
post, c. 4,'s. 10.

Warrant for

the Peace and good Behaviour.

8. Any justice of the peace, by virtue of his commission, or those
are ex officio conservators of the peace, as judges of the superior, and justices of the inferior court, may demand such security;
or,' according to their discretion, they may commit all breakers

,

who

of the peace, or

Justice, 59.

bind them in’recognisance to keep it—Clayton’s
*

See the fotm, post, s.

24.
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the

And the judges of the supreme court, and of
several district courts of
the United States, and all judges and justices of the courts of the several
states, having authority, by the laws of the United States, to take cognisance
of offences against the constitution and laws thereof, shall, respectively, have
the like power and authority to hold to security of the peace and for good be-

haviour, in

cases

arising under the constitution and laws of the United States,

as may or can be lawfully exercised by any judge or justice of the peace, of
the respective states, in cases cognizable before them.—Laws U, S. vol. 3,p.

113.

12.Any

By whom Surety of the Peace may he granted.

9. Security of the peace may be granted by justices of the peace
and judges at the request of any citizen, being of sane memory (or

alien, 1 Hawk. P. C. 60, s. 2, 4.) upon due cause shown ; or if the
justice of the peace is averse to act, it may be granted by a mandatory writ, called a supplicavi, issuing out of the superior court, which
will compel the justice to act as a ministerial, and not as a judicial
officer; and he must make a return of such writ, specifying his compliance, under his hand and seal; or the superior court may take
such cognisance themselves.—Clayton’s Justice, 59.
Who may

demand Surety of the Peace.
justice of the peace may require sureties of any person
being compos mentis, whether a fellow-justice or other magistrate, or
whether he be merely a private man.
Wives may demand it against
their husbands, or husbands, if necessary, against their wives ; but
married women and infants under age, ought to find surety by their
friends only, and not to be bound themselves, for they are incapable
in law to engage themselves to answer any debt, which is the nature
of those recognisances.—lb. 59.
11. Thus far, what has been said is applicable to both species of
recognisance for the peace and for the good behaviour; but as these
two species of security are in some respects different, especially as
to the cause of
granting, or the -means of forfeiting them, they will
now be considered
separately. And first, as to what causes will
authorize such recognisance and surety for the peace to be granted,
and how they may be forfeited.
'
Surety for the Peace.
justice of the peace* may, by virtue of his office, bind
those to keep the peace, who in his presence make an affray, or
10. A

* It is
also said that constables being conservators of the peace, inay arrest such as
break it, and imprison them until they find surety, 1 Black. 349; 3 Bac. ab. 788:

upon which Mr. Schley remarks, “There can be no doubt that the coroner, sheriff
and constable possess the powers above mentioned, as incident to their offices in England ; and the same are possessed by them in this state by virtue of the act of 1784,

Prin.

Dig. 310, 311; which declares, ‘That all authorities given and enjoined by

of the said acts (English laws) to any
such public officers, appointed under the

any

public officer are hereby given and enjoined to
constitution or form of government established in
this state, and agreeably to the same
but it is not usual for these officers to imprison
any citizen without authority from a judicial officer; and I am disposed to think that it
is the better way for them to carry the individual arrested for breach of the peace before
a
magistrate, in order that he may be heard in his defence, before he is deprived of his
liberty. This course is certainly more agreeable to our free institution^ and the liberty
of the citizen.”—Schley’s Dig. 120.
h
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or beat another, or contend together with hot angry
about with unusual weapons or attendance, to the ter-'
ror of the people, and all such as he knows to be common barrators,
(see ante, p. 1, c. 8, s. 34,) and such as are brought before him by
the constable for the breach of the peace in his presence y and all
such persons as having been before bound to the peace have broken;
it and forfeited their recognisance. Also, when any private mair
hath just cause to fear that another will burn his house or do him a
corporal injury, by killing, imprisoning, or beating him, or that he
will procure others to do so, he may demand surety of the peace
against such person; and every justice of the peace is bound to
grant it if he who demands it will make oath that he* is actually under fear of death or bodily harm, and will shew that he has just
cause to be so by reason of the other’s menaces, attempts, or having

threaten to kill

words,

or go

also further swear, that he does not require such surety out of malice or for mere vexation.—Clayton’s
Justice, 59, 60, For the form of the oath, see post, sec. 25.
laid in wait for him; and will

This is called swearing the peace against another, and if the party does
find such sureties as the justice in his discretion! shall require, he may
be immediately committed till he does.—Ib.J Surety of the peace ought to be
craved soon after the cause of the fear on account of which it is craved ; for
the suffering of much time to pass before it is craved, shows that the party cravnot

mg it has not been under great fear.—6 Mod. 132.
For the causes that will forfeit are cognisance for
s. 19;

the

peace, see post, c.

4r

Surety for the good behaviour.
13. Justices of the peace may bind over to the good behaviour all
those that be not of good feme, wherever they may be found. Under
which general words a man my be bound to his good behaviour
for causes of scandal against morality, as well as against the peace;

for haunting bawdy-houses with women of bad fame, and for
keeping such women in his own house, or for words in abuse of the
officers of justice in the execution of their office, all night-walkers,
eaves-droppers, such as keep suspicious company, or are reputed to
be pilferers or robbers, such as sleep in the day and work in the
night, common drunkards, whoremasters, the putative fathers of bastards, cheats, idle vagabonds, and other persons whose misbehaviour
may reasonably bring them within the general words, “ Persons hot
of good fame /’ an expression that leaves much to be determined by
the discretion of the magistrate himself; but if he commits a man for
want of sureties, he must express the cause thereof with convenient
certainty, and take care that such cause be a good one.—Clayton’s
Justice, 61; and see, ante, p. 1, c. 10, s. 22. See the form, post, sec.
26, 27.
14. If the person to be bound be in the presence of the justice,
he may be commanded by word of mouth to find sureties, and may
be committed for disobedience ; but if he be absent, there must be
as

*

And see p. 3, e. 1, sec. 11.
'
t “ Discretion,” says Lord Coke; (5 Rep. 100,) “ is a science or understanding to
discern between falsity and truth, between wrong and right, between shadows and substances, between equity and colourable^glosses
their will and private affections.1’
.

t See the forms of commitment, post, c.

4,

and pretences, and not to do according to
s.

67, 58.
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16.Form

he under hand and seal, and show the cause
and at whose suit.

be directed to any indifferent person.—1 Hawk. p. 6,
It can be executed by the persons only to whom it is directed,
or some of them, unless it be directed to the sheriff, who may, either by
parole or by precept in the writing, authorize an officer sworn and known to
serve it, but cannot employ any other person without a precept in writing.—
The warrant may

c.

60, s. 6.

Ib.

17.Form
s.

ll.

Supercedeas.
supercede their own order or warrant, whenever they have been surprised, or have issued it ignorantly,
or whenever it afterward appears to them that the said order or warrant is illegal.—1 Stra. 6.
of the peace may

An apprehension under a warrant may in many cases (that are bailable)
be prevented by a party’s going before a justice of the peace, and finding sufficient sureties for his appearance to answer any indictment, and obtaining
the supercedeas of the magistrate. For the form of the supercedeas, see, post,
4.

s.

59.

of an affidavit to obtain a warrant in any criminal matter,
and which should, in all cases, precede the warrant.

Georgia,
)
County. \

Baldwin
Before

me

Isaac T.

Cushing,

a

justice of the peace for said

county, personally came John Doe, who, being duly sworn, deposeth
and saith, that Richard Roe of said county, did,* on the tenth day
of August, last past, at Milledgeville, in the county aforesaid, (here
insert whatever offence has been committed
Sworn to, and subscribed before
me,

plainly and substantially.)
T h

n

this 3d day of September, 1835.
I. T. Cushing, J. P.

of

apprehend a person charged with
burglary.
) By Isaac T. Cushing, one of the justices of the
Georgia,
Baldwin County. )
peace for said county ;
To the sheriff, the constables of the said county, and to all other
a warrant to

'

lawful officers.-

Forasmuch as John Doe, of the county of Baldwin, hath this day
made oath before me, that yesterday, in the night, the dwelling-house
of him, the said John Doe, at Milledgeville, in the county aforesaid,

feloniously and burglariously broken open, and robbed of the value
offifty dollars of the goodsandchattelsof him the said John Doe, feloniously and burglariously stolen and carried away from thence; and that
he hath just cause to suspect that Richard Roe, late of Milledgeville,
in the county of Baldwin, the said felony and burglary did commit.
These are, therefore, to command you, that immediately upon sight
was

*
If the party applying for the warrant has not certain proof to
but has such circumstances as will induce a reasonable suspicion,

oath, “ that he has just

reason

to believe that Richard Roe, &c.

support his charge,
he may stat eon his

84

hereof,

you do apprehend the said Richard
fore me, or some other justice of the peace,
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Roe, and bring him beto answer the premises,

and to be further dealt with according to law;
Given under my hand and seal the tenth

herein fail not.

day of August, 1835.
/. T. Cushing, J. P.

(L. S.)

of a warrant to apprehend a person charged with rape.
Georgia,
By Isaac T. Cushing, one of the justices
of the peace for the said County.
Baldwin County.
To Chappell Boutwell, constable, or some other lawful officer to
18. Farm

execute,

Forasmuch

Betsey Claybank, of the said county, hath complained on oath before me, that Allen Oman, late of said county,
on the tenth day of'August, in the year of our Lord one thousand
eight hundred and thirty-jive, at Milledgeville in the county aforesaid, on, and upon the said Betsey, violently and feloniously did
make and assault, arid her the said Betsey, against the will of her
the said Betsey then and there feloniously ravished and carnally
knew. These are therefore to command you to make diligent
search for the said Allen Oman, and him being found, that you
bring him before me, or some other justice of the peace for the said
county, to be examined, touching the premises, and to be otherwise
dealt with according to law.
Given under my hand and seal, the tenth day of August, in the
year of our Lord one thousand eight hundred and thirty-five.
I. T. Cushing, J. P. (L. S.)
19.

as

Form of a warrant to

apprehend a person charged with
larceny.
By Isaac T. Cushing, one of the justices
Georgia,
of the peace for the said county.
Raldwin County.
To Chappell Boutwell, one of the constables for said county.
Whereas, John Doe, of Milledgeville, in the county aforesaid,
hath this day made information and complaint upon oath before
pie, that this present day, divers goods of him, the said John Doe,
to wit, one piece of kolland, dec. have feloniously been
stolen,
taken, and carried away from the house of him the said John Doe,
at
Milledgeville, in the county aforesaid, and that he hath just
cause to
suspect, and doth suspect that Richard Roe, late of Baldwin county, and state aforesaid, feloniously did steal, take, and
carry away the same. These are therefore to command you forthwith to apprehend him the said Richard Roe, and to bring him
before me, or some other justice of the peace, of the county aforesaid, to answer unto the said information and complaint, and to be
further dealt with according to law. Herein fail not.
Given under my hand and seal the tenth day of August, in the
year of our Lord one thousand eight hundred and thirty-five.
I T. Cushing, J. P. (L. S.)
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20. Form

of a warrant against a person charged with arson
Georgia,
) By Isaac T. Cushing, one of the justices of the
Baldwin County. J
peace for said county.
To the sheriff, the constables, and all other lawful officers of said
county.

Whereas, John Doe, of Milledgeville in the said county, hath this
day appeared before me, and made oath, that Richard Roe, late of
Clinton, in the county of Jones, did on the tenth day of August,
in the year of our Lord eighteen hundred and thirty-five, maliciously
and feloniously set fire to the dwelling-house (barn or outhouse, as
the case may be,) of him the s&AJohn Doe, with intent to burn and
destroy the same, and did consume the same, (or consume the same
in part) thereby. These are therefore to command you to apprehend the said Richard Roe, and bring him before me, or some other
justice of the peace for the said county, to answer the premises, and
to be otherwise dealt with according to law.
Given under my hand and seal, the tenth day of August, in the
year of our Lord one thousand eight hundred and thirty-five.
I. T. Cushing, J. P. (L. S.)
Note.—In order that the justice may know what amount of bail should betaken, and
whether the case be bailable by a justice, it would be advisable to state in the warrant the
nature of the arson, which is of various kinds.—See the different degrees of crime, and
its punishment, ante, p. 1, c. 5 ; and see, post, chap. 4, s. 23.

21.

Warrant to

apprehend a person charged with cheating.

[For the form of the oath,

see

ante, sec. 16.]

(Georgia,

) By Isaac T. Cushing, one of the justices of the
Baldwin County. \
peace for said county.
Whereas, complaint hath been made before me, on the oath of John
Doe, that on the tenth day of August, in the year of our Lord one
thousand eight hundred and thirty-five, one Richard Roe, of the
county of Baldwin, by a false privy token or counterfeit letter, or
by (as the case may be) falsely and deceitfully did obtain and get into
his hands and possession, (here mention what) from Thomas Goodman of Milledgeville.
These are therefore to command you forthwith to bring the said Richard Roe before me, or some other justice
of the peace for the said county, to answer the said complaint, and
further to be dealt with according to law.
Given under my hand and seal, the tenth day of August, in the
year of our Lord one thousand eight hundred and thirty-five.
I. T, Cushing, J. P. (L. S.)
22.

Form

of a Warrant to apprehend a Vagrant.
Georgia,
) By Isaac T. Cushing, one of the justices of the
BaldwinCowiy. j peace of and for said county. Forasmuch as John
Doe, of this county, hath made oath before me that Richard Roe is
a person who has no
apparent means of subsistence, and neglects
applying himself to any honest calling, but is now seen wandering
within the limits of this county, though able to Work and support
himself in a reputable way, endeavouring to maintain himself by
gaming and other undue means, leading an idle, immoral, and profli-
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gate Course of

life. These are therefore to command you to bring
the peace
and to be

the said Richard Roe before me, or some other justice of
for the said county, to be examined touching the premises,

otherwise dealt with as the law directs.
Given under my hand and seal the tenth
year

of

our

For the
c.

Lord

manner

one

day of August, in the
thousand eight hundred and thirty-five.
I. T. Cushing, J. P. (L. S.)

of proceeding

against vagrants after arrest, see, ante, p. 1,

XO, s. 22.

23. Form

of

a

Warrant to Arrest

one

who has made

an

Escape

from Prison.

Georgia,
County.

Baldwin

By Isaac T. Cushing, one of the justices of
the peace for the said county.

I

To all sheriffs, bailiffs, and constables within this state.
Whereas John Doe hath made oath before me, that, on the tenth
day of August, Richard Roe was in custody in the common jail of
this county, charged in execution* at the suit of John Stiles, for the
sum of one hundred dollars, which execution, issued from the su-

perior court for the county of Baldwin; and that on the said day,
in the county and state aforesaid, the said Richard Roe escaped from
the said jail and went at large, the said sum of one hundred dollars
being not paid or satisfied: You are therefore hereby commanded,
that every of you, in your respective counties, make diligent search
for the said Richard Roe ; and him having found, that you seize and
arrest, and forthwith convey to the common jail of your county, and
him deliver to the sheriff thereof, to be by him therein detained in
safe and secure custody, until he shall thence be discharged by due
of law. And in case the said Richard Roe be arrested, then
do you, the said sheriff, who shall receive him into your custody,
make known to the superior court of this county of Baldwin, at the
court thereof, to be held next after the said arrest how this warrant
course
'

shall have been executed. Herein fail not.
Witness my hand and seal, the tenth day of August, in the year
of our Lord one thousand eight hundred and thirty-five.
I. T. Cushing, J. P. (L.
S.)
24.

Form

?•

Georgia,
County. S
the peace for said county.
Chappell Boutwell, constable, or any other lawful officer of the

Baldwin
To

of a Search Warrant.
By Isaac T. Cushing, one of the justices of
said county.

Whereas, it appears to me, by the information on oath of John
Doe, of Milledgeville in the said county, that the following goods, to
wit, one piece holland, &c., have, within two days last past, by some
person or persons unknown, been feloniously stolen, taken, and car*
If the person was
above.

confined

on

criminal charge, state the offence instead of the

Chap. 3.]

OF WARRANTS.

87

out of the house of the said John Doe, at Milledgeville
aforesaid, in the county aforesaid; and that the said John Doe hath

ried away

probable

and doth suspect, that the said goods, or
concealed in the dwelling-house of Richard Roe,

cause to suspect,

part thereof, are

in the said county.

These are, therefore, in the name of the state,
authorize and require you, with proper and necessary assistants, to
enter, in the daytime, into the said dwelling-house of the said Richard
Roe, at Milledgeville, in the county aforesaid, and there diligently to
search for the said goods ; and if the same, or any part thereof, shall
be found upon such search, that you bring the goods so found, and
also the body of the said Richard Roe before me, or some other
to

justice of the peace of the said county, to be disposed of and dealt
with according to law.
Given at Milledgeville, in the said county, under my hand and
seal, the tenth day of August, in the year of our Lord one thousand
eight hundred and thirty-five.
I. T. Cushing, J. P. (L. S.)
See in what case the search may

be directed to be made in the night,

ante, s. 7.

25.

Oath

of one that craves surety of the peace.
) Before me, Isaac T. Cushing, a justice ofthe peace
Baldwin County, j for said county, personally came John Doe, who
being duly sworn deposeth and saith, that he is in fear of death or of
some bodily hurt to be done or to be procured to be done to him by
Richard Roe of the county aforesaid; (or, that he is infear that his
house will be burnt,) and that he does not require security of the
peace against him out of malice or for mere vexation, but for the cause
Georgia,

aforesaid.
Sworn to and subscribed before
this 10th day of August, 1835.
I. T. Cushing, J. P.
Form

me

John Doe«

of a warrant for the good behaviour.
Isaac T. Cushing, one of the justices of
the peace, in and for the said county.
To the sheriff of the said county, and all lawful officers.
Forasmuch as I am given to understand by the information, testimony, and complaint of many credible persons on oath, that Peter
Badfellow, of the county aforesaid, and Charles Fearnobody, of said
county aforesaid, are not of good name, and fame, nor of honest
conversations, but evil doers, rioters, barrators, and disturbers of the
peace of this state, so that murders, homicide, strife, and other
grievances and damages against the citizens of this state, concerning their bodies, are likely to arise thereby. These are therefore to
command you and every of you, that you do apprehend the aforesaid Peter Badfellow and Charles Fearnobody, and have them
before me, or some other justice of the peace, for the said county,
as soon as they can be taken, (or thus ;
before the superior court to
be next holden for the said county,) to find before me (or the said
26.

Georgia,
Baldwin County.

| By
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court]) sufficient sureties for their good behaviour towards

IlJ

this state,

and all the citizens thereof. And this you shall in nowise omit, on
the peril that shall ensue thereon, and have you
me, (or the
said court) this precept.
Given under my hand and seal at Milledgeville, in the county1

before

in the year of our Lord one
hundred and thirty-five.
I. T. Cushing, J. P.
(L. S.)

aforesaid, the tenth day of August,
thousand eight
27.

Warrant for

Georgia,
Baldwin County.

| By

the peace

Isaac T.

or

good behaviour.
a justice of the peace!

Cushing,

for said county.

To the sheriff of the said county, or any lawful constable.
Whereas, John Doe, of the county aforesaid, hath personally come
before me, and hath made oath, that-he, the said John Doe is afraid
that Richard Roe of the said county will beat him, (or wound, maim,
kill,) or do him some bodily hurt, and hath therefore prayed surety
of the peace against him the said Richard, (or that Richard Roe of
the said county hath threatened to do some bodily hurt to him the said
John Doc, or to bum the house of him the said John Doe, and that

therefore he hath prayed surety of the good behaviour against him the
said Richard.)
These are therefore to, command you, jointly and
severally, that immediately upon the receipt hereof, you bring the said
Richard Roe before me, to find surety, as well for his personal appearance at the next superior court, to be held for the said county, as
also for his keeping the peace, (or for his being of good behaviour) in
the

mean

time towards the state, and all the citizens thereof, and

chiefly towards the said John Doe.
Given under my hand and seal, at Milledgeville in the
said county, the tenth day of August, 1835.
I. T. Cushing, J. P.
(L. S.)
Warrant
28.
for a witness.
Georgia,

) To Chappell Boutwell

one

of the constables

Baldwin County. \
of and in the said county.
Whereas oath hath been made before me, Isaac T. Cushing, one
of the justices of the peace of, and in the said county, by John Doe,
that he the said John Doe, was lately robbed of a gold watch, and that
he hath good cause to believe that Richard Roe is a material witness
to prove

by whom the said robbery was committed. These are thererequire you to cause the said Richard Roe forthwith to come
before.me, to give such information and evidence as he knoweth
concerning the said offence ; and that such further proceedings may
be had thereon, as to the law doth appertain.
Given under my hand and seal at Milledgeville in the said
county, the tenth day of August, in the year of our Lord
one thousand
eight hundred and thirty-five.
I. T. Cushing, J. P. (L. S.)

fore to
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Definition of

an

Arrest

1. An arrest is the apprehending or restraining of one’s person, In
order to be forthcoming to answer an alleged or suspected crime.—*
4 Black. 289.
To constitute an arrest, the party against whom the

process is awarded, must either he actually touched by the officer, or
confined in a room, or must submit himself, either by words or. actions,
to be in custody; and the merely giving charge, or causing him vol*

untarily to appear before the magistrate, without the person’s being
custody, will not amount to an arrest.—1 Chit. Crim.

taken in actual

Law, 48.
Who

are

liable to

an

Arrest.

i

2. To this arrest all persons whatsoever, without distinction, are
equally liable in all criminal cases, but no man is to be arrested unless
charged with such a crime as will at least justify holding him to bail
when taken.—4 Black. 289.

Some

Exceptions.

3. Senators and
General Assembly

representatives of the United States, and of the
of this state, are exempt from arrests, while in
service, except for treason, felony, or breach of the peace.—See Con.
U. S.

art.

i.

sec.

qualified voters.

6, and Con. of this state, art. L

sec.

14.

Also all

See

p. 4, c. 11.
All witnesses going to, attending on, and returning from any court, shall
be free from arrest on any civil process, Prin. Dig. 806 ; likewise all suitors
and other persons necessarily attending.—Chitty’s note on 3 Black. 289.
The persons of the militia while going to, continuing at, or returning from
musters, and while in actual service, are exempt from arrest on civil process.
—Prin. Dig. 331. Executors and administrators, as such, are not liable to an
arrest; nor are aliens from debt beyond the seas. (Though if an alien have
committed felony in a foreign country and escapes to this, he may be
arrested here, and conveyed and given up to the magistrates •of the country
against the laws of which the offence was committed.—1 Chit. Crim. law,
16.) Bail, being about to justify, or otherwise attending court, cannot be
arrested on civil process; nor can a feme covert, unless
credit pretending to be single. An insolvent debtor who

indeed she obtain
has been regularly
discharged under the insolvent law, cannot be arrested on civil process, unless
on a subsequent promise.—See Chitty’s note on 3 Black. 289.
No person shall be arrested on the Sabbath day, unless for treason, felony,
or breach of the peace, and all such arrests are void.—Prin. Dig. 612.
The
act of 1834, however, provides that it shall hereafter be lawful to issue
and serve attachments and bail process on the Sabbath day, provided the
applicant for such process will, in addition to the ordinary oath, swear that
he apprehends the loss of his debt, or some part thereof, unless such process
shall issue on the Sabbath day.—Acts of 1834, p. 77. An arrest may be
made in the night as well as in the day.—1 Chit. Crim. law, 16. Also, after
a negligent
escape, the defendant may be taken on Spnday.—Chitty’s note
3 Black. 289.
And see sec. 21, post.
The arrest on the verge of a country into which the
unless there be a dispute as to the boundaries.—Ibid.

on

HI

writ is issued, is bad,
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Causes

of

an

[Part II.

Arrest.

4. It is now fully established, that in every case of treason,
felony, or actual breach of the peace, the party may he arrested on
suspicion, before any indictment is preferred against him. And it
should seem, that not only in these cases, but for every misdemeanor
or offence indictable, and which subject the delinquent to corporal
punishment, though it does not amount to a breach of the peace, he
may be arrested (by warrant) in this stage of the proceedings, on the
ground that the law impliedly affords power to issue a warrant when
it gives jurisdiction over the offence. This also they will always do,
on the commission of any misdemeanor which involves an attempt to
perpetrate a felony. This power of arresting is founded on principles
of justice; for as the law permits an arrest on mesne process in a civil
action for a mere debt, in order to afford security to the creditor for
the defendant’s forthcoming in case judgment shall be given against
him, there seems full as strong reason* when a party is accused of a
crime for the conviction of which he would be liable to receive

corporal punishment, that he should be subject to apprehension in the
first instance, because in the latter case he has a greater temptation to
elude justice by absconding.
These observations apply, however, in
their full extent, only to arrests made by virtue of a warrant of a magistrate. .For it seems that no person can, in general, be taken into
custody without a warrant, for a mere misdemeanor unattended
With violence, as perjury Or libel. And it has even been holden that
a watchman cannot of his own authority justify the arrest of a man'
talking loud in the street, (though it may be disorderly,) neither has a
constable any power to commit him to prison.
But in every case of treason, felony, and actual breach of the peace, the
offender may be apprehended without warrant, if such a crime has actually
been committed by some one, and there is reasonable ground to suspect an
individual to be guilty.
In this case, the -party makihg the arrest will not
be liable to any action, though it should ultimately appear that he was

mistaken, and that the person suspected was innocent. But if no such crime
was committed by any one, an arrest without warraht by a private individual
would be illegal; though a peace-officer would be justified if he acted on
the information of another.
If, on the other hand, a warrant had previously
been obtained, the party taken under it could sustain no action, without

proving that the imprisonment was dictated by malice, and that there was
no probable ground for the proceedings.
Whenever, therefore, there is any
reason to doubt whether a felony has actually been committed, it is the safer
course for a private person■ to obtain the warrant of a justice: watchmen
and constables, however, may, in the nightt-ime, on their own suspicion,
arrest persons reasonably suspected of having stolen goods about them, and
will be indemnified though it should ultimately prove that no theft, was
actually committed.^1 Chit. Crim. Law, 13, 15.
5.

By the statute of 34 Ed. III. c. 1, power is given to the justices
all those whom they find by indictment, or by
suspicion, and to put them in prison. And the causes of suspicion,
which are generally agreed to justify the arrest of ah innocent
person
for felony, are as follow:—
of the peace to arrest

First.

The

fame of the country, though it seems that it ought
evidence, in an action brought for such arrest, that such fame
probable ground.—2 Hawk. 76.

to appear upon

had

some

common
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Second.
The being found in such circumstances as induce a strong
presumption of guilt; as coming out of a house wherein murder hath been
committed, with a bloody knife in one’s hand; or being found in possession
of any part of goods stolen, without being able to give a probable account
of coming honestly by them.—Ibid.
Third.
The behaving one’s self in such a manner as betrays a consciousness of guilt; as where a man accused of felony, on hearing that a warrant
is taken out against him, doth abscond.
But the party who flies from an arrest for a capital offence, is not thereby
guilty of a capital offence.—lb. 122.
Fourth. The being found in company with one known to be an offender
at the time of the offence, or generally at other times keeping company
with persons of scandalous reputation'.—lb. 76; 2 Inst. 52.
Fifth. The living an idle, vagrant, and disorderly life, without any visible
means to support it.—2 Hawk. 76.
Sixth.
The being pursued by hue and cry.*
For if a felony is done, and one is pursued upon hue and cry, that is not of
ill fame, suspicious, unknown nor indicted, he may be attached and imprisoned by the law of the land.—2 Inst. 52.
But generally no such cause ofl suspicion as any of the above mentioned
will justify an arrest, where in truth no such crime hath been committed,
unless it be in the Case of hue and cry.—2 Hawk. 76.

6. For any

justice of the

crime

or

offence against the United States,

any

peace may issue his warrant against the offender in
the usual mode, and cause him to be arrested, and imprisoned or
bailed, as the case may be, for trial before such court of the United
States as shall have cognisance of the offence ; but if the punishment be death, the justice has no authority to bail.—Laws U. S.

vol. 1, p.

72.
An Arrest

by

a

Private Person.
by law to arrest an offender,

7. Private individuals are enjoined
when present at the time a felony
wound given, on pain of fine and

is committed, or dangerous
imprisonment," if he escape
through their negligence. And any private person is bound to
assist an officer demanding his help in the taking of a felon, or
the suppressing an affray, and apprehending the affrayers; and if
he refuse to assist before the termination of the affray, he is punishable with fine and imprisonment. And there are other cases
in which, though the law may not enjoin an arrest, yet it permits
it.
Thus, upon probable suspicion, a private person may, if a
felony has actually been committed by some one, arrest, or direct
a peace-officer .to arrest, the party whom tie supposes to be guilty ;
and if there were a reasonable and probable ground for suspicion,
he will not be liable to an action, though he was mistaken.' But
no private person can, of his own authority, apprehend another
for a bare breach of the peace after it is over. With respect to
interference and arrests in order to prevent the commission of a
crime, any private person may lawfully lay hold of another whom
he shall see on the point of committing a treason or felony, or
doing any act which will manifestly endanger the life or person of
any one, and may detain him until it may reasonably be presumed
that he has changed his purpose. But where such private person
*

.This mode of arrest is

now

seldom, if

ever,

resorted to.
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others from fighting, he should first notify his
the breach of the peace. Thus any one may
justify breaking and entering a party’s house and imprisoning him,
to prevent him from murdering his wife, who cries' out for assistance.
And it has been said that a private person may legally in
the night-time arrest a suspicious night-walker, though he subsequently prove his innocence. In all cases, however, it is safer
interferes to prevent
intention to prevent

to

obtain

a

where time will allow.

warrant,

has apprehended another for treason or felony, may
the hands of a constable, or he may carry him to
any jail in the county; but the safer course, seems to he, to cause him, as
soon as convenience will permit, to be brought before some justice of the
peace, by whom the prisoner may be examined and bailed, or committed to
prison.—1 Chit. Crim. Law, 16, 20.
A private person, who
deliver the prisoner into

An Arrest

by a Constable.
has, at least, an equal power to apprehend with
any individual; and the chief difference between his power and
duty and that of a private person seems to be, that he has a greater
authority to demand the assistance of others, and is liable to a
severer fine for any neglect of duty.
Another difference seems to
be, that a private individual cannot, of his own accord arrest a
person, except upon his own suspicion, and not upon report, or
the suspicion of another; whereas a constable or other peaceofficer may, if a felony has been committed by some one, lawfully
apprehend a supposed offender upon the information of others,
without any positive charge or his own knowledge of the circumstances on which the suspicion is founded.
And a peace-officer,
upon a reasonable charge of felony, may justify an arrest without
a warrant, although no felony has been committed, because, as
observed by Lord Hale, the constable cannot judge whether the
party be guilty or not, till he come to his trial, which cannot be till
after his arrest; and, as observed by Lord Mansfield in Samuel and
Payne, (Doug. 360,) if a man charge another with felony, and
require an officer to take him into custody and carry him before a
magistrate, it would be most mischievous that the officer should
be found first to try, and, at his peril, exercise his judgment on the
truth of the charge ; he that makes the charge should alone be
answerable ; and the same, it would seem, in the case of a charge
of a breach of the peace.
It seems, however, preferable, in all
cases not
requiring immediate interference, for a constable to act
8. A constable

under

a

warrant.

A constable

having arrested the offender, may, in case of an
affray, confine him until the heat is over, or till he can bring him
before the magistrate ; and, in case of an offence for which the party
suspected may be apprehended, a constable may convey him to
the sheriff or jailer of the county; but the safest and best course is
said to be, in all cases, to carry the offender before a justice of the
peace, as soon as circumstances will permit.—1 Chit. Crim. Law,
20, 24.
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Sheriff.

9. Sheriffs are not only enabled, but enjoined to arrest felons,
and all persons are required to be assisting to them therein upon
their summons ; and such persons are respectively punishable by
fine and imprisonment, in case they neglect the summons. They

number of men they may think
traitors, felons, or such as
and that every man, being
required, ought to assist and aid them, on pain of fine and imprisonment. And if the sheriff be assaulted in the execution of his
duty, he may apprehend the offender, and carry him before the
justice, to be committed, or find bail to answer to the assault.—
1 Chit. Crim. Law, 25, 26.
10. Where a bail or criminal process is, placed in the sheriff’s
hands, and the person against whom it may be is moving about
from one county to another, the said sheriff, or his deputy, may
follow and arrest the said person in any county in this state—Prin.
Dig. 228.
may

also take of the county

any

meet, to pursue, arrest, and imprison
break, or go about to break the peace,

An Arrest

by a Coroner.
Though a coroner has no power of taking inquisition of
felony, except in case of death, yet he is a conservator of the peace
in relation to all felonies, and may arrest, or cause another to
arrest any felon.—1 Chit. Crim. Law, 26.
An Arrest by a Justice of the Peace.
12. Justices of the peace have a double power in relation to the
arrest of wrong-doers ; the first branch of which authority may bb
personally exercised, on the commission of a felony, or a breach of
the peace in their presence; the second by issuing a warrant on the
evidence and complaint of another : in the first case he may either
himself arrest the parties offending, or verbally command any
person to take them into custody.—1 Chit. Crim. Law, 24. He
also has equal powers with the sheriff to raise the posse, to pursue
and arrest felons and breakers of the peace.—lb. 25.
Manner of the Arrest.
13. The officer to whom the warrant is directed, should, as soon
as he conveniently can, proceed with secrecy, to find out and actually
arrest the party, not only in order to secure him, but also to subject
him and all other persons, to the consequences of escape, or rescue ;
and he may not only demand the assistance of subjects in general, but
may, if the warrant cannot otherwise be executed, engage the assistance of the military.—Chit. Crim. Law, 47,49.
It is laid down that
bailiffs or constables, if they be sworn and commonly known to be
officers, and act within their town precincts, need not show their warrant to the party whom they come to apprehend, notwithstanding
they demand a sight of it; but that these officers, and all others making an arrest, ought to acquaint the party with the substance of their
warrants.
And it is enjoined on all private persons to whom a war11.

,
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if they be

commonly
if

rant may be directed, and Even officer,
not
known, or if they act out of their precincts, to show their warrants
demanded; and indeed in all cases it is very important that the warrant

should, at least if demanded, be produced, to leave the delin-

quent no excuse for resistance.—1 Chit. Crim. Law,
to what shall constitute an arrest, see ante, sec. 1.
The Peril and Protection

47, 51. As

ofthe Officer.

14. If the warrant be, in itself, defective, if it be not enforced by
the proper officers, or if it be executed out of the jurisdiction, without

being backed by the proper magistrate,

or

if the

wrong person

be

it, the party may legally resist the attempt to apprehend
him, and even third persons, may interfere to oppose it, if they do
taken under

than is necessary for that purpose. But if the process be
legal and duly executed, resistance and interference are illegal, and
subject the parties to fine and imprisonment, see. ante, p. 1, c. 8,
s. 16, 17; and the officer may even slay the party resisting.—See
remarks on s. 12, c. 4, p. 1. And if, when a man is apprehended
and in the custody of the officer, a third person espouses his cause,
and encourages the prisoner to resist, the officer may imprison the
third person thus interfering.—Chit. Crim. Law, 60,61; and see the
statute, p. 1, c. 8, s. 23.
Breaking open Doors without a Warrant.
15. When it is certain that a treason or felony has been committed, or a dangerous wound given, and the offender, being pursued,
takes refuge in his own house, either a constable or private individual,
without distinction, may without any warrant break open his doors,
after proper demand of admittance. And when an affray is made
in a house, in the view or hearing of the' constable, he may break
open the outer door in order to suppress it. So, if in some extreme
cases, it has been holden lawful even for a private individual to break
and enter the house of another in order to prevent him from murdering one who cries out for assistance.
no more

A material distinction between the power

of officers and private individuals

is, that the latter can act only on their own knowledge, while the former may
proceed on the information of others. We may, therefore, take it as settled
that a private person may break doors, after a proper demand and notice,
where he is certain a felony has been committed, and that a constable
may
do the same upon the information of the party, in whom the knowledge or
reasonable suspicion exists.—1 Chit. Crim. Law, 52, 53.
16. As to how far doors may

be broken open upon suspicion of
be that a private individual, in
order to justify breaking open doors without a warrant, must in general prove the actual guilt of the party arrested, and that it will not
suffice to show that a felony has actually been committed by another
person, or that reasonable ground of suspicion existed ; but that an
officer, acting on the positive charge of another, will be excused, and
the party making the accusation will alone be liable. But the breaking an outer door is, in general, so violent, obnoxious, and dangerous
a
proceeding, that it should be adopted only in extreme cases, where
an immediate arrest is requisite.—Chit. Crim.
Law, 53, 54.

felony: the better opinion

seems to
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Breaking Doors with

a

Warrant.

17. It is now clear, that in all cases doors may be broken open, if
the offender cannot otherwise be taken, under warrant for treason,

felony, suspicion of felony, or actual breach of the peace, or to search
for stolen goods. In these cases, too, a warrant is a complete justification to the person to whom it is directed, acting bona fide under it,
even though the party accused should prove his innocence.
And if,
in the attempt to execute a lawful warrant, by breaking into the house
of a felon, after previous demand of admittance, the officer be killed
by the party attempting to resist, it will be murder in all concerned
in such resistance ; and if, on the other hand, he unavoidably kill any
of the parties opposing him, the homicide will be justifiable.—See
notes on s. 12, p. 1, c. 4.
And even where there is some error in
the process, which does not effect the justice of the case, the complexion of the offence of the party resisting will not be varied; though,
if the warrant be altogether defective, the crime will be reduced to
manslaughter. There seems to be no well-founded authority for
forcing doors to arrest in cases of misdemeanors unaccompanied with
violence.* But it seems that such proceedings would be fully authorized in case of a contempt of either house of the General Assembly, under a warrant from the respective presiding officers; though it
would be clearly unjustifiable upon mere civil process ; in which case
the killing of the officer would be manslaughter, at most.—1 Chit.
Crim. Law, 54, 56.

Breaking Doors of a third Person.
a third person, if the offender fly to it for refuge,
is not privileged, but may be broken open after the usual demand;
for it may even be so upon civil process. But then, it is said, it is at
the peril of the officer that the party against whom he has obtained
18. The house of

.

the warrant be found there; for otherwise he will be a trespasser.
It is necessary to observe, that all the privileges attendant on private
dwellings relate to arrests before indictment, and there is no question whatever that, after indictment found, a criminal of any degree
may be arrested in any place, and’no house is a sanctuary to him.
So
also upon a warrant to compel a man to find sureties for his good behaviour, doors may be forced if necessary. So a constable, or other
officer, having a warrant for levying a forfeiture, in execution of a
judgment, or conviction of it, by virtue of an act of the legislature,
which gives the whole or any part of such forfeiture to the state, may
break open doors to effect his purpose. And when the officer, after
obtaining admittance, is locked in, or otherwise prevented from returning, he may lawfully break out by any means in his power, whether he be engaged in executing civil or criminal process: and the
sheriff may break open the door of a house to rescue his bailiff unlawfully detained within. When once the officer has entered the
house, either upon civil or criminal" process, he may, after ineffectu-

ally demanding entrance, break
*

Unless the party

open any

inner door that obstructs

shall have been indicted: see sec, 18.
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his progress; and if he be killed, it
1 Chit. Crim. Law, 51, 69.

will be murder in the slayer.—

Executing the Search-warrant.
19. With respect to the mode of executing the
the door be shut, and upon demand not opened,

search warrant, if
it may be broken
open; and so may boxes, after the keys have been demanded, and
though the goods be not found, the officer will be excused : yet if the
party obtaining the warrant acted maliciously in the case, he is liable
to a special action.on the case, but not to an action of trespass.
The

general doctrine to be adduced from all the books relative to search-

is, that if they are altogether illegal, the officer cannot be justified;
but if they are legal in form, though improperly granted, he may safely break
the doors to execute them, whether his search succeed, or whether the charge
be malicious or mistaken.—1 Chit. Crim. Law, 57, 65.
warrants

Where the

Party is already in Custody.
in custody on a civil action is to be proceeded against criminally, the practice is for the magistrate before
whom the complaint is laid to take the information of the accuser
and witness, and to issue his warrant, which is lodged with the
keeper of the jail, who, on the termination of the civil imprisonment, sends for a constable, who takes the party before a justice
of the peace, by whom the accuser, witnesses, and prisoner are
examined, and the latter is discharged, bailed, or committed, as on
an original accusation.
When the party is already in jail on a
criminal charge, and fully committed for trial, the examination of
witnesses is taken as in ordinary cases, and a warrant of detainer
is sent to the jailer in whose custody he remains.—1 Chit. Crim.
Law, 63, 64.
20. When the party

Escape from the arresting Officer.
’

21. It is said, that where an arrest has been made without warrant, the constable may, in some cases, take the party’s word for
his appearance before a magistrate, and this is usually done when
the charge is for an assault of a trifling nature, and the defendant
is of good repute, and .there is no probability of his absconding.
But if a constable, having arrested a party under a warrant,
suffer him to go at large upon his promise to come again and find

sureties, it is doubted whether he

can afterward be arrested upon
the same process, though it should seem that, as the public are
interested in the offenders being brought to justice, there is no wellfounded objection to such second arrest. It is clear, however, that
if the party return into his custody, the officer may lawfully detain
him in pursuance of his original warrant.—1 Chit. Crim. Law,
59 ; see p. 1, c. 8, s. 25.
It is

'

clearly agreed by all the books, that

an

officer making

a

fresh pursuit

after a prisoner who has been arrested, and has escaped through his negligence, may retake him at any time, whether he find him in the same or a
different

county.—1 Chit. Crim. Law, 61.
a felony has been committed, and the party suspected has been

Where

ar-
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rested and escapes, if he be killed in the pursuit, an absolute necessity, and
that alone, will justify the officer. But if the warrant be for a mere breach
of the peace, the killing will be felonious homicide.—1 Chit. Crim. Law, 62.
The aiding or assisting an escape
confinement.—P. 1, c. 8, s. 23.

is punished by statute with penitentiary

How the

Party arrested shall be disposed of.
he is, as soon as
possible, to bring the party to the jail, or to the justice, according
to the import of the warrant; and if he be guilty of unnecessary
delay, it is a breach of duty. But if the time be unseasonable, as
in or near the night, wherehy he cannot attend the justice, or if
there be danger of a rescue, or the party be sick, and unable at
present to be brought, he may, as the case shall require, secure him
in the stocks, or, in case his indisposition so require, detain him in
a house till the next
day, or until it may be reasonable to bring
him.—1 Chit. Crim. Law, 59.
22. When the officer has made his arrest,

If the warrant be to bring the party before the justice who issued it, then
the officer is bound to bring him before the same justice; but if the warrant
be to bring him before any justice, then the power of election is vested in the
officer as to what justice he will carry him to, and not in the choice of the

prisoner. And it is even said, that when a warrant directs a person to be
brought before a particular magistrate, he may be taken before another,
especially if he be nearer. When the prisoner is brought before the justice^
he is still considered in the custody of the officer until he is either discharged,
bailed, or committed to prison. The officer may keep his warrant for his
own justification, and need only return to the justice what he has done.—
1 Chit. Crim.

For the

Law, 60.
duty of the arresting officer in securing the cost, see post, c. 8.

,

Rescue.
23. In the ease of a rescue, it is necessary that the rescuer should
have knowledge that the person whom he sets at liberty has been

apprehended for a criminal offence, if he be in the custody of a priperson; but if he be under the care of an officer, then he is to
take notice of it at his peril.—1 Chit. .Crim. Law, 62. (See p. 1,
c. 8, s. 18,19, 20, 21.)
vate

Where the offender has escaped, or is rescued, the justice grants a fresh
all officers within his district, reciting the former proceedings, and
the escape or rescue, and directing the apprehension of the offender; or the

warrant to

prosecutor may obtain an escape warrant from the judge of the superior
court.—X Chit. Crim. Law, 63.

24. If the county be not provided with a jail, the officer shall convey the prisoner, arrested by virtue of a capias ad satis faciendum,
or other civil
process which may require bail, to the jail of an adjoining county, upon his refusing or neglecting to give the bail re-

quired by law.—Daw. Comp. 201.

»
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CHAPTER IV.
OF

THE

EXAMINATION AND INCIDENTS.

Examination.
1. When the accused is brought before the magistrate, it then behis duty to take and complete the examination of all concerned,
and to discharge or commit the individual suspected as soon as the
nature of the case will permit.
There appears to be no precise
limitation of the tim-3, which must depend on the circumstances of
comes

each particular case.—I Chit. Crim. Law, 72.
2. When the party is first brought before the magistrate, if
finds that it is necessary to inquire further into the case before

discharges
mand the

or

commits him, he

may

he
he

from time to time verbally reany written warrant.—I lb.

prisoner into custody without

72, 73.

The examination of the accuser, of his witnesses, and of
prisoner, is principally regulated by the English statutes 1 & 2
Philip and Mary, c. 13, s. 4, and 2 & 3 P. & M. c. 10, found in
the

Schley’s Dig., pages 210,212. By the former of which it is enacted:
That the justices, “ >vhen any prisoner is brought before them for
manslaughter or felony, before bailment or mainprize, shall take the
examination of the prisoner and information of them that bring him, of
the fact and circumstances thereof; and the same, or as much thereof
as shall be material to
prove the felony, shall be put in writing before
they make the same bailment; which examination, together with the
said bailment, the justices shall certify,” &c. The latter provides—
that from thenceforth, the justice or the justices before whom any
person shall be brought for manslaughter or felony, or for suspicion
.thereof, before he or they shall commit or send such prisoner to
ward, shall take the examination of such prisoner, and information
of those that bring him of the fact and circumstances thereof; and
the same, or as much thereof, as shall be material to prove the felony,
shall be put in writing within two days after the said examination,
and the same shall certify in such manner and form, and at such time
as
they should and ought to do, if such prisoner so committed or
sent to ward had been bailed or let to mainprize,*
upon such pain as
in the said former act is limited and appointed for not taking or not
certifying such examinations as in the said former act is expressed.”f
“

*

The distinction between the hail and

mainprize is, that main-pernors

are

only

surety ; but bail is a custody ; and therefore the bail may retake the prisoner if they

doubt he will fly, and detain him and bring him before a justice; and the justice ought
to commit the prisoner in discharge of the bail, or put him to find new sureties.—1 Hale’s
Pleas, 96.
•f The first of these statues directs the proceedings before the party suspected can be
admitted to bail, and the latter extends the same provisions to cases where he is committed.
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99

EXAMINATION.

3. The magistrate having by these statutes authority to examine
the party bringing the offender, (which expression is construed to
include both the accuser and witnesses,) has also the power as incident
this authority, to bring before him all persons who appear upon
the oath of the informer, or who may occur to the magistrate himself
to be material witnesses for the prosecution, and for this purpose
to

a constable, (if necessary,) requiring him
witnesses to appear before the magistrate, who also has
power to bind him over to give evidence, or to commit him in case of
his refusal. The justice also has a similar power upon the reasonable request of the prisoner, to bring before him any witness who
may be able to give material evidence in his behalf. •
may

issue his warrant# to

to cause the

It is necessary for the justice to attend with the most scrupulous exactto the directions contained in.the before-mentioned acts; for if the
statements of the parties be informally taken, they will not be admissible in
evidence.—1 Chit. Crim. Law, 76, 77.
ness

4. The

accuser and witnesses must be ready to confront the prisin whose presence the evidence must be given. Before the
statements of the prosecutor and his witnesses are reduced to writing,
it is advisable for the justice to hear their narrative in the common

Oner,

way of relating events; by which means he will be put
session of all the circumstances of the case, and often

in full posenabled to
discern, by the manner of the parties, whether they are speaking
truth, or combining in the assertion of falsehood. The informant
and
'

his witnesses

are

then to be sworn, if Christians, on the Evan-

gelists, if Jews, on the Old Testament, and if of any other faith,
according to the ceremonies which it prescribes. The usual form
of

an

oath

on

this occasion is, “ You shall true

answer

make to such

questions as shall be lawfully demanded of you: so help you God.”
An oathf in some form or other is absolutely necessary, or the examination of the informant and witnesses cannot, under any circumstances, be received in evidence.—1 Chit Crim. Law, 77, 78. See
the form, post, sec. ,50.
5. When the parties are sworn, the magistrate’s next duty is to
reduce the examination of each of the deponents to writing, in a plain
and intelligible manner, and as nearly as possible in the language in
which the first narration was delivered. None ought to be examined
but those who would be competent to give evidence on the trial.J
All the proceedings had in the examination must be in the presence
of the accused, in order that he may have the advantage of cross-

examining the witnesses. It is the duty of the justice to take and
certify, as well the information, proof, and evidence which tend in
favour of the prisoner, as those which are brought forward against
him—swearing them in the same manner as those on the part of the
prosecution. The witnesses, especially if they appear unwilling,
should be examined separately; and no one who has already passed
See the form, ante,
chap. 2, sec. 28.
t By the act of 1756, provision is made for
in lieu of an oath; for which see
p. 4, c". 18.
t See Evidence.
*

substituting

a

conscientious affirmation
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his examination should be permitted, if it be possible to avoid it, to
inform any other who has yet to undergo that process, to what particulars his discoveries have extended. By this means, a conspiracy
to overwhelm a prisoner will probably be detected, and undue motives to favour him, from interest or pity, will be prevented from

obstructing the progress of justice.—lb. 78-80.
6. If the original information and evidence taken before the warrant was issued, contain a complete case, the justice may, after reswearing the accuser and witnesses, read over their former depositions
in their presence, and that of the prisoner, whom he will permit to
ask the prosecutor or witnesses any questions respecting the charge
against him; and if he declines doing so, the examinations are not
again gone over, but a fresh jurat is made to them ;• and this even
before a fresh magistrate. The papers are then to be signed by the
parties deposing, and also by the justice by whom they are taken.—
Chit. Crim. Law, 80. If the party refuse to sign the deposition, it
will be necessary to prove the identity of .it by a witness, which the
magistrate should always be ready to do, having some intelligent
person always present during the examination.—lb. 88. But these
formalities are not absolutely required.—lb. 80.
7. With respect to the examination of the prisoner himself,, it is to
be observed, that though the statutes just noticed authorize an examination, they are not compulsory on the prisoner to accuse himself—
there is no mode of extorting such confession or other statement fromhim.

And, indeed, the examination has been considered rather

as a

privilege in favour of the accused party, than as an additional peril;
and it is said, that in case of felony, the justice of the peace is bound
On the examination of the defendant, there
three modes of conduct which he may adopt:—1st, to disclose

to take his examination.
are

his defence; 2d, to remain silent; and 3d, to confess himself guilty:
which last case is the only one which it is material to consider.

When the party is brought before the magistrate, (if he appear ignorant)
he should be cautioned that he is not bound to accuse himself, and that any
admission may be produced against him-at his trial. At all events, no improper influence, either by threat, promise; or misrepresentation should be
employed, for however slight the inducement may have been, a confession so
obtained cannot be received in evidence. The magistrate is to put all proper
questions to the prisoner, taking down his statements in writing as he proceeds, and, after closing his examination, should read over the whole, and obtain his assent to what is written.
If the statement contain any admissions
against the prisoner, he should be required to sign it, and the magistrate
should also sign it. An examination thus taken may be given in evidence
against the prisoner, but not against any other person whom he may have incidentally accused. The examination of the prisoner must not be upon oath ;*
when thus taken it cannot be received in evidence. It must always be taken
in writing.—1 Chit. Crim. Law, 84, 86.
If there be more than one person accused, they should be examined apart.
If the party accused decline making any defence, the magistrate may proceed to commit him. And if, pending the examination, the prisoner or
any
other person insults the magistrate, he or such person may be
immediately
committed for the obstruction of justice.—1 Chit. Crim. Law, 88.
*

See the

form, post, sec. 49.
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8. The examinations thus taken, should be attached to the information in the order in which they were taken, and remain in the hands
of the magistrate until they can be turned over to the clerk of the

having cognisance of the offence; during which interval it is
duty to keep them securely, and not suffer them to be perused by
any one not properly authorized to inspect them.
The party accused
himself has not, in cases of treason or felony, a right to demand a
copy of the depositions. He may, however, compel their production
court

his

on

the trial.—1 Chit. Crim.

1.Wher

Law, 88.

Of the Discharge.
of the whole matter, it manifestly appears,
was committed by any person, or that the
suspicion entertained of the prisoner was wholly groundless, it is
lawful for the magistrate totally to discharge him, without even requiring bail. But if there be an express charge of felony, on oath,
against the prisoner, though his guilt appear doubtful, the justice cannot wholly discharge him, but must bail or commit him. And it is said,
that if a person be killed by another, though it be by misfortune, or
even in self-defence, which is not properly felony, yet the justice
ought not to discharge him w'ithout bail.—1 Chit. Crim. Law. 89.
9. If, upon examination
that either no such crime

Where any person or persons, charged with any offence, and brought before a justice or justices of the peace, shall be discharged for want of sufiicient cause of commitment, the justice or justices may, in his or their dis-

cretion, discharge the party with cost, or direct the cost to be paid by the

prosecutor.—Prin. Dig. 248.

Disposition of Stolen Cfoods-when recovered under a Search-warrant.
10. If, on the return of a warrant to search for stolen goods,
it appear that the goods were not stolen, they are to be restored to
the possessor; if it appear that they were stolen, they are not to be delivered to the proprietor, but must be deposited in the hands of the
sheriff or constable, in order that the party robbed may proceed, by

indicting and convicting the offender, to have restitution. The party
custody of the goods is to be discharged if they were
not stolen, and if they were stolen, yet not by him, but by some other
person, who sold or delivered them to him, and it appear that he was
ignorant of the mode in which they were procured, he may be discharged, but must be bound over to give evidence as a witness
against him that sold fhem. If it appear that he knew them to be
stolen, then he must be bound to answer the felony.—1 Chit. Crim.
Law, 67. See p. 1, c. 8, s. 28,29.

who had the

Of the Commitment.*

person has been apprehended for an offence that is not
bailable, and there appears to be any ground for the charge, and
where the charge is for an offence which is bailable, and he neglects
to offer sufficient bail, he must be committed.—1 Chit. Crim. Law, 107.
a

*

See the

form, post, sec. 61.
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magistrate who has power to examine a defendant, "has
incident to his office, power to commit him.—lb.

A
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also, in generaj,

12. The party ought to be committed to the common jail of the
county in which the offence was committed and the warrant was

granted, although backed in another county.
Every final commitment must be in writing under hand and seal, and show
authority of the magistrate, and the time and place of making it. Though
advisable, it is not absolutely necessary to state, that the commitment was
made by the justice in that character, for though his authority do not appear*
at the beginning of the mittimus, it may be supplied by averment.
The mittimus may be made either in the name of the state, or that of the
justice awarding it, but the latter is most usual, and should be directed to
the jailer or keeper of the prison.
The prisoner should be described by his name and surname if known, and
if not known, then it may suffice to describe the person by his age, stature,
complexion, colour of hair, and the like, and to add that he refuses to tell his
the

name.

It is said that it is safe to state, that the party has been charged upon oath;
but this is not necessary, for it has been resolved, that a commitment for
treason or for suspicion of it, without setting forth any particular accusation

ground of the suspicion, is valid. And it has been decided, not to be
because a commitment may be super visum, and then an oath is
not requisite; and for the same reason it is not necessary to state any part of
the evidence adduced before the magistrate, or to show the grounds on which
he has thought fit to commit the defendant. But it is necessary to set forth
the particular species of crime alleged against the party, with convenient
oertainty: for if no cause be shown, and the prisoner escape, the officer is
not punishable, nor will it be an offence to enable the prisoner to escape from
prison. Also, the court before whom the prisoner is removed by habeas
corpus will, in such case, bail or discharge him, and this rule applies not
only where no cause at all is expressed in the commitment, but also when it
or

necessary,

is so
able

loosely set forth, that the court cannot judge whether it were a reasonground of imprisonment. And therefore, if the commitment be for
felony, it ought not to be generally for felony, but it must contain the general
nature of the felony, briefly, as for felony of the death of such a one.
The commitment should point out the place of imprisonment, and not
merely direct that the party should be taken to prison.—X Chit. Crim. Law,
X09, 111.
With respect to the time and mode of imprisonment, it is observed that the
commitment should have an apt conclusion, namely, to detain the party “ until
he shall be discharged by due course of lawthese words alone are proper
where the party is committed for an offence not bailable.—lb. 114.

13.

Whereas, instances

frequent of notorious felons and others
defect of legal precision, and a want of
mittimus, to the great injury of the community,

•escaping from justice from
technical form in the
for remedy whereof,

are

a

Be it enacted, that when a felon or other person, charged with the commission of a crime, shall have been committed to jail, and shall be brought up
before a judge of the superior court, or justice or justices of the inferior
court, by writ of habeas corpus, he, she, or they shall not be admitted to bail,
pr discharged from prison, merely by reason of such defect of legal precision,
or want of technical form in the mittimus as aforesaid; but the court
shall,
in all such cases, proceed and determine as if the said mittimus had all the

legal and technical form: Provided, the felony or other crime of which he,
she, or they are accused, together with the time and place when and where
such felony or other crime have been committed, shall be plainly and clearly
set forth in the said mittimus.—Prin. Dig. 343,344.'
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14. When the magistrate has concluded his examination, and
there appears to be probable grounds to suppose that the prisoner
is guilty, he should, previous to commitment, take the recognisance
of the prosecutor to appear,
prefer a bill of indictment, and

and!

give evidence at the next superior court; for the state declares,
that “ it shall not be lawful for any magistrate to commit a criminal to jail for any offence against the state, without first compelling
the prosecutor to give bond and security to prosecute according to
law.”—Prin. Dig. 198.
See the form, post, sec. 52. The magistrate may also bind over a material witness to appear and give
evidence, and may commit in case of refusal.—See form, post,
sec.

53, 54.
The Recognisance.

15. The recognisance is an obligation of record, entered into
before a magistrate duly authorized for that purpose, with conditions to appear at court and prosecute, and in case the prosecutor
shall refuse to enter into such recognisance, the justice may commit him to jail.
'

The

parties bound need not set their names to the recognisance, but as
it is taken or acknowledged, and reduced to writing, by a judge or
justice, or other proper officer, it is a record.—See p. 1, c. 8, s. 15.
A married woman, or an infant under the age of twenty-one years, may
not be personally bound, but must procure others to be bound for them, or
be committed.—Clayton’s Justice, 286.
soon as

16. If the recognisance is not forfeited, it is discharged by the
death of the cognisor.—Clayton’s Justice, 286.
If the justice
shall find that he was deceived in the sufficiency of the sureties',

he,

or any other justice, may afterwards compel the party to find
and put in other sufficient sureties, and may take a new recognisance.
But if the sureties die, the party principal shall not be
compelled to find new sureties, because their executors and administrators are liable.—4 Burn’s Justice, 351.
17. A recognisance for surety of the peace, or for the good

behaviour,* is taken -by the same officer, to wit, a judge of the
superior court, or justice of the peace, whereby the parties acknowledge themselves to be indebted to the state in the sum
required, with conditions to be void and of no effect if the party
shall appear in court such a day, and in the mean time keep the
peace, either generally towards all the citizens of the state, or
particularly also with regard to the person who craves the security ; or if it be for the good behaviour, then on condition that he
shall demean and behave himself well, (or be of good behaviour,)
either generally or specially, for the time therein limited, as for one
year or more, or for life.t This recognisance, if taken by a justice
of the peace, must be certified to the next superior court, and if
the condition of such recognisance be broken by any breach of the
peace in the one case, or any misbehaviour in the other, the recog*

See the

t But

form, post,
a, c. I,

see, p.

sec.
s.

56.
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nisance becomes forfeited or absolute ; and therefore a scirefacias
issues against the party and his securities, to which they plead and

join issue;
ment

or

make default, and the court proceeds to give judgas in other cases.—Clayton’s Justice,

and award execution

58, 59.
18. This recognisance (as those for appearance) may be discharged by the death of the principal, if not before forfeited; pr
by order of the court to which such recognisance is certified by
the justice, if they see sufficient cause ;* or if he at whose request
it was granted upon a private account, will release it, or does not
make his appearance to pray that -it may be continued.—lb. 59.
These remarks are applicable to both recognisances for the peace and for
good behaviour; but the two species of security are in some respects different, both as to the cause of granting and the means of forfeiting them.—Ibid.
For the distinction as to the cause of granting- security of the peace and
good behaviour, see ante, c. 2, s. 11, 12, 13.
19. A recognisance for keeping the peace may be forfeited by
any actual violence, or even an assault and, menace to the person
of him who demanded it, if it be a special recognisance ; or if the

recognisance be general, by

whatsoever, that
joining in a riot,
rout, or unlawful assembly or by hunting or appearing by day or
night disguised, or with painted faces for any unlawful purpose;
or knowingly sending a letter without a name, or with a fictitious
name, demanding money or other valuable things; or threatening to
kill, or burn the house of any other person; or committing any affray,
or any forcible entry or detainer; or riding, or
going armed with
any dangerous or unusual weapons, under such circumstances as
are apt to terrify the people; or spreading false news to terrify the
people; or making false and pretended prophecies with intent to
disturb the peace ; or challenging to fight by word or letter, or by
being the bearer of such challenge; or making, publishing, or
communicating any libel; or by .manslaughter, rape, robbery, unlawful imprisonment, or the like; or by lying .in wait for any
person, to kill or beat him, or the like ; or by any private violence
committed against any of the citizens.—Clayton’s Justice, 60.
either is

or

tends

to a

any unlawful action
breach of the peace, as by

But a base trespass upon the lands or goods of another, which is a ground
for civil action, unless accompanied by a wilful breach of the peace, is no
forfeiture of the recognisance; neither are mere reproachful words, as calling

a man a knave, rogue, or liar, any breach of the
peace, so as to forfeit one’s
recognisance, (being merely the effect of heat and passion,) unless they
amount to a challenge to fight.—lb. 60, 61; see post, s. 45, 46.

20. In all cases where any judge of the inferior court or justice
of the peace shall take a bond or bonds for the security of the
peace, or where any judge or justice shall commit any person or
persons charged with an intent to violate the peace to the common jail of the county, or
any other place of confinement, on
account of the unwillingness or inability of such person or
persons
to give such bonds, that then and in such cases it shall be the
duty
*

See

sec.

20, post.

‘
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justice forthwith to make

a return of such
affidavits, and other evidence,
required, or in case of no bond, to

bond, together with the affidavit

or

which the said bond was
make a return of the affidavits and evidence on which the person or persons were committed to jail to the next term of the
superior, inferior, or city court, which may first thereafter hold
their sittings; and it shall be the duty of the officer prosecuting
for the state in the said court, on the first day of the said term,
or as soon thereafter as he can be heard, to move -the judge
on

judges presiding in the said court, to take the same into consaid judge or judges,
them, to examine the
evidence so returned and presented, and if thereupon he shall be
of opinion that there was no sufficient ground for requiring such
bond, or for the imprisonment of such person or persons, then
and in such case the said judge or judges are hereby required to
cause the bond or bonds so taken to be cancelled, or to discharge
the said person or persons from confinement, as the case may be,
and if he shall be of opinion that there was no reasonable ground
for requiring such bond or bonds, to order and direct that the
prosecutor shall pay all the costs 'and expenses of the said proceedings, which costs shall be collected and recovered in the same
manner as fees of witnesses are: Provided, that if the said judge
or
judges shall have any doubt upon the evidence presented, he or
they may receive additional affidavits from either of the parties,
touching the conduct of the parties in relation to the causes from
which such proceedings orginated.—Daw. Comp. 220.
21. A recognisance for the good behaviour may be forfeited by
all the means as one for the security of the peace may be ; and
algo by some others, as by going around with unusual attendance,
to the terror of the people ; by speaking words tending to sedition ;
or by
committing any of those acts of misbehaviour which the
recognisance was intended- to prevent: but not giving barely
fresh cause of suspicion of that which perhaps may never actually
happen; for although it is just to compel suspected persons to
give security to the public, against misbehaviour that is apprehended, yet it.would be hard upon such suspicion, without the
proof any actual crime, to punish them by a forfeiture of their
recognisance—Clayton’s Justice, 61; see post, sec. 46, 46.
Of Bail.
22. Bail is a delivery or bailment of a person to his sureties, upon
their giving, together with himself, sufficient security for his appearance, he being supposed to continue in their friendly custody instead
of going to prison.—1 Chit. Crim. Law, 92.
23. By the statute 1 & 2 Philip and Mary, (Schley’s Dig., p.
209,) it is declared that none shall be bailable but such as are bailable
by the statute 3 Edw. I.,* (Schley’s Dig. 83,) which refuses bail for
or

sideration ; and it shall be the duty of the
when the case is so presented to him or

*
It is said that this statute does not bind the
ercise the same powers as the King’s Bench in

by the ancient

common

judges of the superior court, who exEngland, and therefore may now, as
law, let'to bail in all cases whatsoever.—Schley’s Dig. 85.
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following offences, viz., treason, murder, manslaughter,—if the
be clearly the slayer, and not merely suspected to be so:
however, it should seem, that if it appear to have been by misadventure, or in self-defence, a justice may safely liberate the parties on
his finding sufficient securities. Burglary—persons committed for
felony who have broken prisons—approvers—persons taken with the
manour, or in the fact of taking the thing stolen—persons charged
with arson—counterfeiters—thieves openly defamed and known—
persons who, on examination, confess themselves guilty of felony:
all these are clearly not admissible to bail by a justice of the peace.
t—1 Chit. Crim. Law, 95and see Schley’s Dig. 86.
24. Upon all arrests in criminal cases bail shall be admitted, except where the punishment may be death ; in which cases, it shall
not be admitted but by the supreme or circuit court, or by a justice
of the supreme court, or a judge of the district court, who shall exercise their discretion therein, regarding the nature and circumstances
of the offence, and of the evidence and the usages of law. If any
one be committed by a justice of the supreme court, or by a judge
of the district court, such person can only be admitted to bail, in the
absence of such justice or judge, by a judge of the supreme court,
if a#court of a state.—Laws U. S., vol. ii., p. 70.

the

person

In Georgia, this discretion is sometimes exercised by the judges of the
superior court, there being no supreme court.

25. The
are

statute

in which it is in the discretion of the justices to bail,
charged with other felonies than those mentioned in the

cases

persons

3 Edw. I.

c.

15,

or

manifest

or enormous

offences, under

the degree of felony, not being of good fame ; accessories to felony,
who labour under the same want of reputation, Schley’s Dig. 86,—
but where there are strong presumptions of guilt against a person

as accessory, he is not bailable, 1 Chit. Crim. Law, 96;
persons guilty of affrays,—but it is said that the magistrate ought to
be very cautious how he takes bail, if a wound has been given, from
which death may probably ensue; persons apprehended on slight
suspicion of felony, not excepted in the statutes, as for larceny, robbery, or burglary.—1 Chit. Crim. Law, 96.
26. The cases in which bail may not be refused, are as follows:—
persons of good fame, charged with a bare suspicion of manslaughter,
or other inferior homicide.
Such persons, being charged with petit
larceny, or any felony not before specified ; or with being accessory
to any felony; and all other persons charged with minor offences—

charged

assault, battery, false imprisonment, adultery, fornication, riot, and
generally misdemeanors of all kinds.—4 Black. 299. By the express terms of the statute 3 Edw. I. c. 15, all trespasses which do
not subject the offender to the loss of life or member are entitled to
bail.—I Chit. Crim. Law, 97.
as

But this power

is to be exercised in the direction of the judges. And though they
compelled to observe the rules prescribed by the English statutes; yet, in their
uniform practice, they pay a due regard to them, and seldom admit a person to bail, who
is there expressly declared to be irreplevisable by the inferior magistrates, without some
particular circumstances are shown to exist in his favour.—1 Chit. Crim. Law, 98, 99.
The court will always refuse bail after the finding of the grand jury.—lb. 164.
are

not
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all cases of manslaughter or felony,
the least must sit together and concur in opinion ; for one
justice alone has no power to bail. See the
statute 3 Hen. VIII. c. 3, and 1 & 2 P. and M. c. 13, Schley’s
Dig. 139, 208; which requires every bailment for felony to be made
by at least two justices. And some of the offences comprehended
in the term felony, there used, are burglary, larceny, forgery, perjury, rape, polygamy, bestiality, robbery, manslaughter, &c. &c.—
Schley’s Dig. 87. Felony, as defined in the penal code of 1833, see
ante, p. 1, c. 1, s., 13, comprehends all offences punishable with
death or penitentiary confinement, among which are those above
mentioned.
Guided by this definition of the term felony in our law,
and the restrictions contained in the English statutes above referred
to, it may be safely recommended, that no one justice of the peace
should ever admit bail for any offence punishable by confinement in
the penitentiary, without the concurrence of another justice.
27. It is laid down, that in
bailable by law, two justices at

In all minor offences below the degree of felony, one justice of the peace
alone may let to bail.—Schley’s Dig., 87, note. For the form bail bond, see

post, sec. 60.'
28. In regard to the sufficiency of the bail, it is laid down, that
there ought to be at least two sureties of ability, but whose sufficiency, as well as the sum to be expressed in their recognisance, are
left in a great degree to the discretion of the magistrate; and therefore he may examine them upon oath as to the value of their prop-

erty; and each of the sureties ought to be of ability to answer the
in which he is bound. If the magistrate should afterward find
that he had been deceived as to the sufficiency of the sureties, he

sum

may require fresh sureties, 1 Chit. Crim. Law,
commit in case of refusal.
29. The taking insufficient bail is an offence

99,100; and

may

which subjects the

party to punishment; but if the prisoner who is bailed by such insufficient sureties actually appears, according to the condition of the
recognisance, it seems that those who admitted him to bail will be
excused ; if, however, such insufficient sureties were taken corruptly,

knowing them to be insufficient, the magistrate would continue liable
to an information or indictment, notwithstanding the appearance of
the prisoner.—lb. 102.
30. It appears that if a party is not ready with bail at the time he
is apprehended, and the offence is bailable, he may, at any time before conviction, be released from imprisonment in finding sureties; in
which case the justice, before whom the transaction takes place, will
issue his warrant, called a liberate, to the jailer to discharge him.—
1 Chit. Crim.

Law, 101, 102.

31. By the English statutes before referred to, the admitting bail
where it ought to be refused is punishable by fine, or it is liable to
be visited as a negligent escape at common law. On the other hand,

justices must take care, that in cases where they are bound by law
to admit bail, they do not, under the
pretence of demanding sufficient
surety, make so excessive a requisition as in effect to amount to a
denial of bail, which is a grievance expressly prohibited by the Con,

108

[Part II-

BAlIir

U. S. amend, art. 8, and is a misdemeanor, punishable
the statute, but also by the common law, as an offence

not only by

against the

liberty of the citizen. If several persons conspire to persuade the
justice to refuse the bail when sufficient, they may also be indicted.
It is not, however, the duty of the justices to demand bail; but the
prisoner is bound to tender, it.—1 Chit. Crim. Law, 102, 103.
32. The party who is bailed is, in supposition of law, still in custody
of his sureties, who are considered as his keepers, and may therefore
reseize to bring him in if they fear his escape, and take him before
the justice or the court, by whom he may be committed ; and thus
the bail may be discharged from their recognisance.—1 Chit. Crim.
Law, 104.
33. The recognisance must be subscribed by the principal and
sureties; if, however, the party accused be an infant, oy be confined
in jail, or be a married woman, then the recognisance is taken only
of the sureties, and need not be signed by the parties bound in the
condition.—Ibid.
34. The recognisance

for the

appearance

of the defendant must

be certified in like manner as the recognisance to prosecute and give
evidence.—1 Chit. Crim. Law, 104.
35. The terms of the recognisance are fulfilled by the appearance
of the party : but the sureties being bound that the defendant shall

the superior court, the first day of such a term, to answer
particular charge against him, and not depart till he shall be
discharged by the court, and afterward the solicitor-general enters
a nolle
prosequi as to that charge, and exhibits another upon which
the defendant is convicted, and refuses to appear in court after personal notice, the recognisance is forfeited by the default; for being
express that the party shall not depart till he be discharged by the
court, it cannot be satisfied unless he be forthcoming, and ready to
answer to any other information exhibited
against him before he
receive his discharge, and as much as to that which he was particularly bound to answer. But, in such case, it seems that the recognisance will not be forfeited by the party’s not appearing in court on
the first day of every term after he has pleaded to the information,
as it may be before he has pleaded.—1 Chit. Crim. Law, 105.
36. Whereas the laws now of force in this state are susceptible of
a construction which enables
persons in criminal cases, by repeated
renewals and forfeiture of their bail-bonds and recognisances, to
elude and procrastinate their trial, and thereby defeat the ends of
justice ; for remedy, whereof,
appear at

to

a

Be it enacted, <$-c., That from and after the passage of this act, it shall not
be lawful for any person or persons whomsoever, to give bail more than twice
for the same offence, before trial therefor.—Acts 1832, 116.
The foregoing observations relate only to bail in criminal offences; the
statutes therein referred to give no power to justices of the peace to bail
any
persons on process

in civil actions,

or

for contempts to superior courts.

37. In all cases where bail is requirable, and the
action shall require bail, such plaintiff shall make

plaintiff in any
affidavit before
any judge, justice of the inferior court, or justice of the peace, within
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this state, (or any judge or justice of a superior court of any one of
the United States, shall have annexed thereto the seal of the state
from whence it shall come, and a certificate of the governor certi-

fying that the person taking such affidavit is one of the judges or
justices of a superior eourt of that state,) of the amount claimed
by him, and that he has reason to apprehend the loss of the said
sum, or some part thereof, if the defendant or defendants is or are
held

not

to

bail; which affidavit shall be filed in the clerk’s office,

and

copies thereof affixed to the original petition and process, and
to the copy or copies thereof, and the amount sworn to shall be
endorsed on the petition and process.:—Prin. Dig. 208, 209. By
the act of 1831, attorneys at law or in fact may hold to bail:
hence it is not necessary that the plaintiff should transmit affidavits
hold to

to

bail, from other states.

See post, sec. 38.

38. When any

civil process shall issue out of any of the said
courts, whereby bail shall be required to be taken in manner aforesaid of any person or persons to answer any action in any of the

said courts, the sheriff

sufficient

or

other officer shall take

a

bond,* with

one

or sureties, for double the sum sworn to,
and sha 1 return such bond with the petition and process; and id
case the sheriff or other officer shall fail or
neglect to take such
or more

security

bail,

or the bail taken shall be deemed insufficient by the court, on
exceptions being taken thereto, and entry thereof made, at the first
term' to which the said petition and process shall be returned, such
sheriff and other officer, and his or their security or securities in
either of the said cases, shall be deemed and stand as special bail,
and the plaintiff may proceed to judgment according to the pro-

visions of the act herein after, mentioned.
any defendant or defendants of whom
refuse to give good and sufficient bail

And in all

cases

where

bail shall be required shall

it shall be the duty of such

sheriff or other officer to commit such defendant or defendants
to the common jail of the county; or if there should be no jail in
the county, or the same shall be insufficient, it shall and may be
lawful for the said sheriff or other officer to confine such defendant
or defendants in some
private house :f Nevertheless, such person Or
persons shall be allowed all the benefits of appearance and defence,
if he, she, or they were personally present, and shall not be discharged out of custody but by putting in bail, or by order of court.
as

—Prin.

Dig. 208, 209.
according to the directions of this act shall
be deemed, held, and taken as special bail, and as such be liable to
the recovery of the plaintiff; but the plaintiff, after final judgment, shall not take out execution against such bail' until a capias
ad satisfaciendum, shall be first issued thereon, and the principal
39. All bail taken

cannot be

found,-and shall also issue

said court, which shall be
before the return thereof;

the
*

a scire facias,

returnable to the

served on the bail at least twenty days
and after the return of such ca. sa. against

principal, and scire facias against the bail, and the judgment
See the

form, poet, sec. 61.

t But

see

post, p. 3, c. 4, tec. 23, 23.
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thereon, execution may issue against the principal and bail, or either
of them, or either of their estates, unless the bail shall surrender
the principal at or before entering up final judgment on the scire
facias, either in open court in term time, or to the sheriff of the
county in which such principal shall reside at any time in vacation.
And it shall be the duty of the court to order such principal into the

custody of the sheriff, and the duty of the sheriff in time of vacation
to receive into his custody such principal, and in either case to
commit him, her, or them to jail, according to the directions of this
act, any law, usage, or custom to the contrary notwithstanding.—
Prin. Dig. 209 ; and see post, s. 45, 46.
40. In cases where an action is commenced and pending, or
where an action may hereafter be commenced, and no bail shall
have been required at the commencement of said action, or having
been required, and has or may be discharged, and the plaintiff in any
such action pending the same, shall require bail; such plaintiff shall
make affidavit before any judge, justice of the inferior court, or justice of the peace within this state, of the amount claimed by him,
and that he has reason to apprehend the loss of the said sum, or
some part thereof, if the defendant or defendants is or are not held
,

to bail; which affidavit shall be filed in the clerk’s office of the court
in which such action is pending, and a copy or copies thereof affixed
to the process to be issued by the clerk of said court in which such

suit may be pending, and to the copy or
the amount sworn to shall be endorsed

copies of such process, and
on such process, and the
copy or copies thereof.—Daw. Comp. 200.
41. When any such affidavit is made and filed in the clerk’s office
of the court in which such suit is or may be be pending, the clerk
thereof shall immediately issue a process in the case, with as many
copies as there are defendants, annexing a copy of said affidavit to
each process and copy process, and which process shall be made
returnable to the next term of said court, after issuing the same,
and shall be executed and returned into court by the sheriff, his
deputy, or other proper officer, and when so executed and returned
shall be taken and considered a part of the record in said case.—
Daw. Comp. 200.
42. When the said process, and copy affidavit, and copy process
shall issue as aforesaid, they shall be delivered to the sheriff or other
proper officer, who shall be bound to execute the same at any time
before the sitting of the court to which the said process may be
made returnable, under the same directions and provisions as are
pointed out in and by the said judiciary act, passed in the year seventeen hundred and ninety-nine.—Daw. Comp. 200.
43. All and every defendant or defendants, when arrested
by
virtue of said process, shall be dealt with, by the officer arresting
him, her, or them, in the same manner as would have been done had
such defendant or defendants been arrested at the commencement
of said action on bail process, and shall be discharged from said
arrest in no other manner than he, she, or they could in case such
arrest had been made on bail process at the commencement of said

'
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suit; and all bail taken according to the directions and under the
provisions of this act, shall be held bound and liable in the same

he, she, or they would have been bound and liable had he,
they become bail at the time of the commencement of said
action ; and the plaintiff or plaintiffs in said action shall be and are
hereby authorized to proceed in the same manner against the defendant or defendants and bail, or either of them, as is pointed out
in and by the said judiciary act.—lb.
manner

she,

.

or

44. The defendant or defendants so held to bail, in manner herepointed out in this act, shall not by reason thereof be entitled

tofore

delay or continuance, but the case shall proceed to trial as
though bail had been required and taken at the commencement of
to any

the

and when there are more defendants than one in such suit,
of whom reside out of the county in which said suit is pend-

case:

some

a second original process and copy or copies may issue, returnable to the court in the county in which such suit or action is or may
be pending, which, when served by the sheriff of the county where
such defendant or defendants reside, or by other proper officer, the
said defendant or defendants shall be subject and liable to the same

ing,

provisions and restrictions as he, she, or they would have been had
issued at the commencement of said case.—Daw.
Comp. 200.
45. When any person or persons shall enter into any recognisance
or obligation for the appearance of another, to answer any indictment, information, or presentment of a grand jury for any offence
committed against the laws of this state, or who shall be bound in
any recognisance, bond, or obligation to prosecute or to answer to
any criminal charge, or to give evidence in any criminal case whatever, and shall fail to produce the body of his, her, or their principal
or principals at the court, according to the tenor and effect of said recognisance, bond, or obligation, when required so to do; then and in
that case it shall be the duty of the solicitor-general, or prosecuting
officer to the several courts of this state to which said recognisance,
bond, or obligation shall be returnable, to forfeit said recognisance,
bond, or obligation, in the manner heretofore practised in this state.
46. It shall be the duty of the clerks of the several superior
courts aforesaid to issue a scire facias on all forfeited recognisances,
bonds, or obligations against the principal and security, which shall
be served by the sheriff or his deputy, under the same rules which
govern service of writs in civil ca'ses, returnable to the next court
the bail process

from whence the scire facias issued; and if no sufficient cause shall
be shown to the contrary, judgment shall be entered up by motion

agaiqst the principal and security for the penalty mentioned in said
recognisance, bond, or obligation. If good cause be shown at that
term, but riot such cause as amounts to an entire discharge of the
principal or his security, the scire facias shall stand to be answered

like manner at the next term ; and if sufficient cause be not then
shown, judgment shall be entered up against principal and security, after which the parties to said recognisance, bond, or obligation

to in

shall become absolute debtors to the state for the sum or penalty
mentioned in said recognisance, bond, or obligation: Provided, no-

mm^-nTY '
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thing herein contained shall affect the rights of academies.—Acts
1881, p. 135.
47.

Security shall be at liberty to surrender their principal in

vacation to the sheriff, or in open court, in discharge of themselves
from their liability.—Acts of 1831, page 135.
48. It shall be lawful for any agent, attorney in fact or at law, to
hold to bail in all civil cases, and under the same rules and restrictions as are pointed out in the before recited acts on that subject.—
Acts 1831, p. 137.
Bail process may be issued
—See part 4, c. 1, s. 38.

49. The Examination

of

and served
a

on

the sabbath day in certain

Person accused of

any

to which he must not he sworn,

cases.

criminal matter

The examination of Adam Potters, of Milledgeville in the county of Baldwin, taken before
toe, Isaac T. Cushing, one of the justices of the peace of and in
the said county, the tenth day of August, in the year of our Lord
one thousand eight hundred and thirty-five, the said Adam Potters
being charged before me, by David Dobbs of the county of Jones,
with, (here insert the charge against him,) upon his examination now
Georgia,

Baldwin

County.

)
)

taken before me, confesseth, that, &c., or
Taken before toe the day
and year above written.
I. T. Cushing, J. P.
50.

denieth, that, &c.
Adam Potters.

Information of a Witness,

The evidence of Peter Everall of Milledgeville, in the said county, taken upon oath before
me, Isaac T. Cushing, one of the justices of the peace of and in the
said county, the tenth day of August, in the year of our Lord one
thousand eight hundred and thirty-five.
The said Peter Everall of Milledgeville, sworn by me on the Holy
Evangelists to speak the truth, the whole truth, and nothing but the
truth, of and concerning the accusation made before me against
Adam Potters, who stands charged by David Dobbs, of Jones county,
with, (ihere insert the charge,) saith, that, &c.
Taken before me the day
Peter Everall.
and year above written,
I. T. Cushing, 3. P.
Georgia,

)

Baldwin County, j

51.

Form

Georgia,

of a Commitment.

) By Isaac T. Cushing,

one of the justices of
the peace for said county.
keeper of the common jail of the county aforesaid.

Baldwin County, j
To the

Whereas, Richard Roe, late of the county aforesaid, has been
arrested for a suspicion of a felony committed by him, the said Richard Roe, in stealing a black mare, of the value offorty dollars, the
property of John Doe, Of Milledgeville in the said county, on the
tenth

day of August last past; (here describe the species of crime

or
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felony he has committed;) whereupon the said Richard Roe hath
been duly examined by and before me concerning the same, and the
examination before me taken.doth induce a strong presumption that
he,is guilty thereof. These are therefore to command you to receive
the said Richard Roe into your custody in the' said jail, there to
remain until he be delivered from your custody by the course of law.
Given under my hand and seal, the tenth day of August, 1835,
I T. Cushing, J. P. (L. S.)
Jf the crime be bailable, and he is committed for the want of bail,
thus:—
And upon

such examination before

me

had, he, the said Richard

Roe, hath been by me required to give security in the- sum of five
hundred dollars, and two Sureties, each in the sum of two hundred
and fifty dollars, for his personal appearance before the next superior court of law to be held for the county of Baldwin, at the courthouse at Milledgeville, on the second Monday of January, to answer
to the said charge: and the said Richard Roe having not given such

security as aforesaid, but failing so to do, these are therefore, &c., till
give such security as aforesaid, or be otherwise delivered from
your custody by due course of law.
he do

Given, &c.
52.

Recognisance to prosecute and give Evidence.

Georgia,
) Be it remembered, that on,the tenth day of Au~
County, j gust, in the year of our Lord me thousand eight
hundred and thirty-five, George Careful, of Milledgeville in the
said county, personally came before me, Isaac T. Cushing, one of
the justices of the peace of and in the said county, and acknowledged
himself to owe to his excellency the governor of said state, and his
successors in office, the sum offive hundred dollars, current
money
of the said state, to be levied of his goods and chattels, lands and
tenements, to the use of the said state, if he, the said George Careful,
Baldwin

shall fail in the condition under written.
I. T.
'

Cushing, J. P.

(L, S.)

The condition of the above-written recognisance is such, whereas
Adam Adams, late of Clinton, was this present day brought
before the justice within mentioned, at the instance of the above
bounden George Careful, and was by him charged with, (here specify
one

charge;) and thereupon was committed by the said justice to
common jail of the county of Baldwin.
.If, therefore, the said
George Careful shall, and do, at the next superior Gourt to be held
for the said county on the second Monday in January, in the year
of our Lord one thousand eight hundred and thirty-six, prefer, or
cause to be preferred, one bill of indictment of the said felony against
the said Adam Adams, and shall then also give evidence there concerning the same, as well to the jurors that shall then inquire of the
said felony, as also to them that shall pass upon the trial of the said
Adam Adams; that then the said recognisance to be void, or else
the
the

to

stand in full force for the said state.
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If the party be bailable, then bind him as under bail, and the witabove ; except, instead of saying, “ the criminal is now committed to the common jailsay, “ is now bound in recognisance

ness as

then and there to appear

before the said court, to

answer

the charge

aforesaid.”
53. Form

Georgia,

of

Recognisance of a Person to

a

Evidence.

)

\

Know all

men

appear

and give

by these presents, that we, John

Bcddwin County. Doe and Richard Roe, are held and firmly bound
unto his excellency the governor for the time being, and his successors in office, in the just and full sum of five hundred dollars, for the

payment of which we bind ourselves, our heirs, executors, and
administrators, jointly and severally, firmly by these presents. Sealed with our seals, and, dated this tenth day of August, eighteen hundtrue

red and thirty-five.
The condition of the above obligation is such, that if the above
bound John shall personally appear at the superior court to be held
for said county on the second Monday in January next, then and
there to give evidence in behalfof the state on a bill of indictment to
be preferred against Peter Smith, (for larceny,) and not depart
thence without leave of the court, then this obligation to be void, else
to remain in full force.
John Doe. (L. S.)
Acknowledged before me,
Richard Roe. (L.S.)
Isaac T. Cushing, J. P.

Recognisance of Witnessesfor the State.

54.

Be it remembered, that on the tenth day of AuGeorgia,
)
Baldwin County. > gust, in the year of our Lord' one thousand eight
,

hundred and.

thirty-five, George Huntsville, of Milledgeville in the said
Isaac T. Cushing, one of the justices of
the peace of and in the said county, and did acknowledge himself to
owe to his
excellency the governor of said state, and his successors
in office, the sum of five hundred dollars current money of this state,
under condition, that if he shall personally appear before the judge
of the superior court, at the next superior court to be holden in and
for the said county of Baldwin at the court in Milledgeville on the
second Monday in January next, in the year of our Lord one thousand eight hundred and thirty-six, then and there to give evidence
in behalf of the state against Richard Roe, late of Baldwin county,
who being arrested and suspected of forgery, is now committed to
the common jail of and for the said county, then this recognisance
county, came before me,

to

be void, otherwise of force.
Taken before me, the day

and year

aforesaid,
I. T. Cushing, J. P.

George Huntsville. (L. S.)
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Form,

of a Recognisance without Sureties.

Georgia,
) Be it remembered, that on the tenth day of
County. $ August, in the year of our Lord one thousand
eight hundred and thirty-jive, John Doe, of Milledgeville in the
county aforesaid, personally came before me, Isaac T. Cushing, one
of the justices of the peace for the said county, and acknowledged
himself to owe to his excellency the governor of said state, and his
successors in office, the sum of
fifty dollars, of good and lawful money of the said state, to be made and levied on his goods and chattels,
lands and tenements, to the use of the said state, if he, the said John
Doe, shall fail in the condition under written (or endorsed)
(Insert the condition required by the charge.)
Acknowledged before me,
J. T. Cushing, J. P.
Baldwin

56.

Recognisance for the Peace

or

Good Behaviour.

Georgia,
) Know all men by these presents, that we,
County. ) Richard Roe and Thomas Goodman, are held and
firmly bound unto his excellency the governor of said state for the
time being, and his successors in office, in the just and full sum of
one thousand dollars, for the true
payment of which we bind our*
selves, our heirs, executors, and administrators, jointly and severally,
firmly by these presents. Sealed with our se^ls, and dated this tenth
day of August, one thousand eight hundred and thirty five.
The condition of this recognisance is such, that if the above bound
Richard Roe shall personally appear at the superior court to be held
for the said county on the second Monday in January next, to do
and receive what then and there shall be enjoined him by the court,
and in the mean time shrill keep the peace (or be of good behaviour)
towards this state and the citizens thereof, and especially towards
John Doe of the said county, then said recognisance shall be void,
Baldwin

or

otherwise remain in full force.

Acknowledged before me.
I. T. Cushing, J. P.
57.

Mittimus for want

Richard Roe. (L. S.)
Thomas Goodman. (L.

S.)

of Security for Good Behaviour.
Georgia,
By Isaac T. Cushing, one of the justices of the
Baldwin County. )
peace of and for the said county.
To the keeper of the common jail of the said county, greeting.
Whereas, Richard Roe hath been complained against by John Doe,
as a vagrant, and as a person who hath no apparent means of subsistence, and who neglects applying himself to any honest calling, but
wanders about, though able to work and support himself in a reputable way, and endeavours to maintain himself by gaming or other
undue means, leading an idle, immoral, and profligate course of life ;
and thereupon the said Richard Roe hath been brought before me, and
hath been examined, and proofs heard by and before me concerning
the premises ; and upon such proofs I, the said justice, have been
)
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convinced of the truth of. the said

charge, and have required the said
provide and produce sureties for his good behaviour
and future industry; and he the said Richard hath refused and neglected to produce the same. These are, therefore, to command you
to reeeive into your said
jail the said Richard Roe for the crime aforesaid, there to remain until he gives security for his good behaviour and
future industry; and upon failure so, to do, until the next superior
court for said county, then and there to answer the aforesaid charge,
according to law.
Given under my hand and seal, the tenth day of August', in the year
of our Lord one thousand eight hundred and thirty-five.
1. T. Cushing, J. P. (L. S.)

tRichard Roe

58. Form,

of

to

a

one fails to find
Good Behaviour,

Mittimus, where
or

Sureties for the Peace

Georgia,
) By Isaac T. Cushing, a justice of the peace for
said county.
County, j
To Chappell Boulwell, one of the constables of the said county, and
to the keeper of the common jail of and for said county.
Whereas. Richard Roe, of the said County, is now brought before me,
requiring him to find sufficient sureties to be bound with him in a recognisance for his personal appearance at' the next superior court to
be held in and for/the said county, and in the mean time to keep the
peace (or be of the good behaviour) towards the said state and all the
citizens thereof, and especially towards John Doe of the said county.
Baldrnn

And whereas he, the said Richard Roe, hath refused and doth now
refuse before me, to find such sureties.
These are, therefore,
to command you, the said constable, forthwith to convey the said
Richard Roe to the common jail of the said county, and to deliver
hint to the keeper thereof there, together with this precept. And I
also

hereby command you, the said keeper; to receive the said Richard
the said'jail, and him there safely to keep

Roe into your custody in

until he shall find such sureties as aforesaid.
Given under my hand and seal, at Milledgeville

fhe tenth

day of August, 1835.

I. T.

in the said county,

Cushing, J. P.

(L. S.)

If afterward, or while the warrant is out.against him, he finds sureties before a justice of the peace, then the justice issues a supersedeas,
thus:—.

59.

Supersedeas.

Georgia,
) By Isaac T. Cushing, one of the justices of the
Baldwin County, j
peace in and for the said county.
To the sheriff, constables, and other the ministers and citizens of
this state.
Forasmuch as Richard Roe, of the said county, hath personally been
before me, at Milledgeville in the said county, and hath found sufficient
surety, that is to say, Thomas Goodman, of the said county, who hath
undertaken, jointly with the said Rtohard Roe, under the pain of five
hundred dollars, that he the said Richard Rae shall personally appear

Chap. 4.]
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superior court to be held for the said county, then and

there to do and receive what shall be enjoined him by the said court,
and in the mean time shall well and truly keep the peace (or be of
the good behaviour) towards the said state and all the citizens thereof,
and especially towards John Doe, of the said county.
These are,

therefore, to command you, and every

of you, that you utterly forbear
and surcease to arrest, take, imprison, or otherwise by any means for
the said cause to molest the said Richard Roe; and if you have for
the said occasion and none other taken and imprisoned him the said
Richard Roe, that then him you deliver or cause to' be delivered and
liberty, without further delay.
at Milledgeville in the said county, under my hand and seal,
tenth day of August, 1835.
I. T. Cushing, J. P.
(L. S.)

set at

Given

the

60.

Recognisance of Bail in

a

criminal Case.

Georgia,
)
Know all men by these presents, that we, John
Baldwin County. $ Doe and Richard Roe, are held and firmly bound
unto his excellency the governor of said state for the time being, and
his successors in office, in the just and full sum of one thousand dollars, for the true payment of which we bind ourselves, our heirs, ex*
ecutors, and administrators, jointly and severally, firmly by these
presents. Sealed with our seals, and dated this tenth of August, eighhundred and thirty-five.
The condition of the above obligation is such, that if the above
John Doe shall personally appear before the superior court, to be
held for said county on the second Monday in January next, then and
there to answer to the state aforesaid, for and concerning {the felonious
teen

y

taking and stealing a black sheep,) the property of Robert Smith, with
which the said John Doe stands charged before me, and shall not depart thence without the leave of said court, then the above obligation
to

be void, else to remain in full force.

Acknowledged before me,
I. T. Cushing, J. P.
61.

Form

of

an

Affidavit to obtain

•

John Doe.

(L.S.) '
(L.S.)

Richard Roe.

a

Bail Warrant.

Georgia,
1
Before me, Isaac T. Cushing, a justice of the
County. ) peace for said county, personally appeared John
Lookout, and being duly sworn, saith that Nathan Neverpay is justly
indebted to him by note, in the sum of seventy-five dollars, and that he
has reason to apprehend the loss of said sum, or some part thereof,
unless the said Nathan Neverpay is held to bail.
Baldwin

Sworn and subscribed before me,
this tenth day of August, eighteen

hundred and

Jphn Lookout.

thirty-five.
Isaac T.

Cushing, J. P.

[If the process is requested on the Sabbath, the party must swear, in addition to the above, as follows:—“ And further, that he apprehends such loss
unless such process shall issue on the Sabbath day."]
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Bail Bond in Civil Cases.

62.

(The penalty must be double the debt.)
Georgia,
)
Know all men by these presents, that we, John
Baldwin County, y Doe and Richard Roe, are held and firmly bound
unto John Safeguard, sheriff of the county aforesaid, in the sum of
one thousand dollars, for the true payment of which we bind ourselves,
our heirs, executors, and administrators, jointly and severally, firmly by
these presents. Sealed with our seals, and dated this tenth day of
August, eighteen hundred and thirty-five.
The condition of the above obligation is such, that whereas a civil
process, requiring bail at the suit of Charles Smith against the said
John Doe, in an action of debt, returnable to the superior court of
said county on the second Monday in January next, hath been served
upon the said John: Now if the said John, in case he is cast in the
said suit, shall well and truly pay and satisfy the condemnation of the
court, or render his body to prison in execution of the same, in terms
of the law in such cases made and provided, and upon failure thereof,
the said Richard Roe will do for him, then the above obligation to be

•

void, else to remain in full force.
John Doe. (L. S.)
Richard Roe. (L. S.)

CHAPTER V.

Of the Habeas Corpus.*
preceding chapters we have traced the several
stages of the proceedings incident to criminal prosecutions in the
natural order in which they occur,—from the obtainment of the
1. In the four

for the arrest of the 'offender to the final commitment.
After the commitment of the accused to prison under a mittimus, the

warrant

jurisdiction of the justice of the peace ceases; unless, indeed, he
chooses .to accept bail subsequently offered, in which case he may,
as has been shown, (ante, c. 4, sec. 30,) liberate the
party from
prison by warrant to the jailer. The general method, however, of
obtaining release after commitment is by the writ of habeas corpus,
which is now to be examined. Of these writs there
kinds used by the English courts, for the purpose

are

various

of removing
prisoners from one court to another for the more easy administration
of justice, (Schley’s Dig. p. 262,) but which have no relation to the
subject of illegal confinement, and therefore not necessary to be
considered in this work; our principal object being to show the
power of this writ in the liberation of the citizen from illegal imprisonment. The principal statutory authority for this writ is found
in the famous habeas corpus act, passed during the thirty-first year of
Charles II., A. D. 1679, (Prin. Dig. 571,) and which, according to
Blackstone, has in subsequent times reduced the general method of
proceeding on these writs to the true standard of law and liberty.
The one we propose now to examine, is called the habeas carpus ad
*

See Con. U.

S., ait. q, s. 9; and Con. Georgia, ait. 4,

s.

9.
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subjiciendum, which is “ the citizen’s writ op right, and the great
remedy against illegal confinement in Whatever form it
may be imposed. Of this there are two kinds—by common law and
by statute.”—See Schley’s note on 31 Chas. II., p, ‘262.
2. The writ of habeas corpus at common law extends to all cases
of illegal confinement, whether in a public prison or elsewhere;
therefore it lies for a wife confined by her husband—for a husband
to have his wife brought up who is confined by another—for a father
to bring up his child from the custody of a relation or other person,
and generally for all persons who are illegally confined or detained
by another, under any pretext or excuse whatever. Anciently, and
before the statutes of 31 Chas. II. c. 2, the person to whom the writ
was directed
might have refused obedience to the first writ, and
stood out an alias and pluries writ; but after this statute the courts
constitutional

determined to enforce obedience to the first writ in

cases at common

law, in the same- manner as is required by the statute in cases of
criminal, or supposed criminal matter; and therefore, now the party
whom any writ of habeas corpus is directed, is compelled to
make a return to the first writ, or an attachment will issue against
him: and such return must be certain, and not equivocal, else an
attachment will immediately issue,—Schley’s Dig. 263.
3. The writ of habeas corpus as authorized, or rather commanded
to

by this statute, (31 Ch. II., ch. 2,) extends
mitments for such criminal charge as can

only to the case of comproduce no inconvenience
to public justice by a temporary enlargement, of the prisoner; all
other cases of unjust imprisonment being left to the habeas corpus at
common law.—1 Black. 137.
This statute was passed in consequence of the delays which frequently arose from sheriffs, jailers, and
other officers, having the king’s subjects in their custody, neglecting
to make return to writs of habeas corpus by standing out an alias
and pluries habeas corpus, and sometimes more, and by evading obedience to writs directed to them from superior tribunals.—1 Chit.
Crim. Law, 120. The law of our state upon this subject provides,
that the judges of the superior courts, or any one of them, and the
justices of the inferior courts, or any of them, in the absence of
the judges of the superior courts, shall have power to issue writs of
habeas corpus ; and in all cases to discharge, admit to bail, or remand
to jail any prisoner, according to their discretion and the lqw of the
land: Provided, that in all cases of a capital nature where a writ of
habeas corpus- shall be issued by a justice of the inferior court, it
shall be necessary that one or more of the justices of such inferior
court shall associate with the justice granting the same at the return
thereof, and a majority of such justices shall concur in opinion on
any decision or order aforesaid: and it shall be the duty of such
justices to attend on one day’s notice being given of the time and
place of the return of such writ.—Prin. Dig. 206. This section is
amended by act of 1823, which declares that it shall not be lawful
for any one or more of the justices of the inferior courts of this
state to discharge or admit to bail any person under a writ of habeas
corpus, unless a majority of the justices of said court concur in opinion.—Daw. Comp. 211,
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Prince's
provisions,

4. In place of copying the entire act which is found in both
and Schley’s Digests, the following compendium of its

is all that concerns
inquiries,) is taken from Lamar’s edition of Clayton’s

relating to the bailment of prisoners, (and which
our

present

Ga.

Justice, page 50.

If the commitment is for treason or felony, plainly and specially expressed
in the warrant of commitment; also if any person is committed and charged
aS accessory before the fact to any petty treason or felony, or upon suspicion
“

or with suspicion of petty treason'or felony, which petty treason or
felony shall be plainly and specially expressed in the warrant of commitment:
in such cases the person shall not be bailed on a writ of habeas cor*
pus ;* otherwise he may be bailed.
Also, if a person is committed for treason or felony specially expressed, yet
if he shall in open court the first week of the term, or. first day of assize,
petition to be tried, and shall not be indicted some time in the neyt term or
assize after the commitment, he shall, upon motion the last day of the term
or assize, be bailed unless it shall appear to the judge upon oath that the
state’s witnesses could not be produced within that time, and then, if he is
not tried iii the second term or assize, he shall be discharged.
How a prisoner may be discharged and acquitted in Georgia after indictment and for
want of prosecutor, see post, c. 6, s. 18.
Previous to the aforesaid bailment, the prisoner, or some person on his
behalf, shall demand of the officer or keeper a true copy of the warrant of
commitment, which he shall deliver in six hours, on pain of one hundred
pounds to the party grieved, for the first offence ; and two hundred pounds,

thereof,

“

“

and forfeiture of his office, for the second.
“
Then application is to be made in writing by the prisoner, or any person
for him, attested and subscribed by two witnesses who were present at the

delivery thereof, to any one of the judges of the superior or justice of the
inferior court, either out of term time or whenever the said courts may bet
sitting, and a copy of the warrant of commitment shall be produced before
them, or oath made that such copy was denied. But if any person hath
wilfully neglected by the space of two terms to apply for his enlargement,
he shall not have a habeas corpus granted in vacation.
“
This being done, any one of the judges shall award a habeas corpus under
the seal of the court, on pain of five hundred poundsf to be marked in this
This part

*

of this statute, I presume, is altered by our own act, which gives power
judges of the superior courts, and, in their absence, to the justices of the inferior
courts, to issue writs of habeas corpus, and in all cases to discharge, admit to bail, or
remand the prisoner, according to their discretion and the law of the land.—See ante,
s. 3.
I apprehend, therefore, from the wording of our statutes, that it was intended to
give power to the judge of the superior court, andh justice of the inferior court, to issue
a writ of habeas carpus in all cases, as well capital as others, either in vacation or in
term time. If so then a habeas corpus lies in this state, and may be granted in vacation,
to bring up a prisoner charged with treason or felony, plainly and specially expressed
to the

in the commitment, and that the officer to whom such writ is directed is bound to
obey it, and bring up the prisoner, notwithstanding this clause of the statute.—Schley’s
Dig. p. 264.
t But this section of the act relates only to cases of application to a judge in vacation
time : for the judges may refuse such writ at their discretion if applied for in term time,
and the penalty will not attach. It is only when they refuse in a ministerial capacity to
allow a writ, that they are made responsible : for the allowance of a writ in vacation is

judicial act. This section of the statute, then, does not in the least violate the
law principle, that “ no suit or action lies for a judicial act.”—Sch. D. 276, n.
further, in the construction of this statute, this obligation to is§ue a habeas corpus
can only exist when the commitment is so
general that the court cannot know its real
occasion from the terms in which it is worded; for the courts are not compelled to
award it without some reasonable ground be shown for further interference, 1 Chit.
Crim. Law, 123 ; for although the writ of habeas corpus is, unless in excepted cases,
(and there are no such in Georgia,) demandable of right, it does not issue as a mere
matter of course, but must be obtained by motion to the court in term time, and by
ap*
plication to a judge in vacation. In support of this application, unless it be founded

not

a

common

And

Chap. 5.]

HABEAS CORPUS.

121

manner,—Per statutum tricesimoprimo Caroli Secundi Regis, (By the statute of

King Charles the Second,) and signed by the person that
and shall be directed to the officer or keeper,* returnable
immediately. And the charges of bringing the prisoner shall be ascertained
by the judge, or court, that awards the writ, and endorsed thereon, not exceeding twelve pence a mile.
Then the writ shall be served on the keeper, or left at the jail with any
of the under officers; and the charges so endorsed shall be paid or ten. •
dered to him: and the prisoner shall give bondt to pay the charges of carrying him back, if he shall be remanded, and that he will not make any escape
by the way.
This done, the officer shall within three days after service (if it is within
twenty miles) return the writ and bring the body,J and shall then likewise
certify the true cause of the imprisonment if above twenty miles and'less
than one hundred, then within ten days; if above one hundred, then within
twenty days, on like pain as before.
Then if it shall appear to the judges tha{ the prisoner is detained on a
legal process, order, or warrant out of some court that hath jurisdiction of
criminal matters, or by warrant of a judge or justice of the peace, for matters
for which, by law, he is not bailable; in such case the prisoner shall not be
discharged, lj
on an
apparent defect ih the commitment, an affidavit should be made stating the cirr
the thirty-first of
awards the same ;
_

“

“

“

cumstances under which the

applicant considers himself entitled to relief; for if on a
request this writ was issued, any person, even a felon when under sentence of
death, might procure a temporary suspension of his confinement. And this writ, it is
said, will not be granted on the mere affidavit of the prisoner ; but the application must
be supported by other evidence.—1 Chit. Crim. Law, 124, 125. And it is said that
none are to make request for the writ, but such as are committed by warrant of a ma*
gistrate, and not those committed by rule or order of court.—Tb. 123.
*
A habeas corpus directed in the disjunctive to the sheriff or jailer is bad, 1 Chit.
Crim. Law, 126 ; for the obvious reason that the person having the custody of the
prisoner is personally liable to an attachment in case of refusal to obey the writ; and
because the writ must be returned by the very same person to whom it is directed.
Schley’s Dig. 265, (n.)
T “ His own boni" are the words of the statute.—See Prin. Dig. 571.
t By the English law there are some cases in which the person is warranted in returning, instead of the body, the Teasone of the prisoner’s detention. But as these
cases of exception are the same in which by the statute the issue of the writ is prohibited, i. e. where the charge is for treason or felony, plainly expressed in the
warrant, and as it has.been shown that the writ issues in Georgia, in all cases, without
exception, the jailer should not, when the judge has thought proper to issue the writ,
venture to make any other return than that of the body.
And it is no excuse for not complying with the requisition of the writ, that the pri&oner has not paid to the jailer the charges allowed by the act for his conveyance, but
the court will allow them on the return.—1 Obit. Crim. Law, 127; arid see Schley’s
Dig. 265, fn.)
$ No one can in any case controvert the truth of the return to a habeas corpuor
plead or suggest any matter repugnant to it. The court, therefore, cannot go out of
the return in order to hear evidence and inquire into the truth of the fact; and therefore, if enough appear on the return, to justify the detention of the party, he cannot
he discharged.
But the prisoner may confess and avoid such return by admitting the
truth of the matters contained in it, and suggesting others not repugnant, which take
off the effect of them.
But although the court or judge sitting on the return of the
habeas corpus, cannot examine into fads in order to discharge the party; yet such
bare

judge may examine by affidavit the circumstances of the fact on which the
prisoner has been committed, in order to determine, on examination of the whole
matter, whether it be reasonable to hail him or not, and what amount of bail ought to
be required.
If the returning officer, or other person, make a false return, the party
grieved may obtain redress at law by an action on the case, and also by indictment or
information on the criminal side of the court.—Schley’s Dig. 276, 277, and the cases

court or

there cited.
II The court may refuse to bail or discharge the prisoner, although the commitment is
informal and defective, if it appear from the depositions taken before the committing
magistrate, and returned upon the habeas corpus, that there is a felony ; and jn such
0
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If he shall be

discharged, he shall thereupon enter into recognisance to

appear on his trial 4 and the writ and return thereof, and recognisance!, shall
be certified into the court where the trial must be.
“
But persons charged in debt, or other action, or with process in any civil
cause; after their discharge for a criminal offence, shall be kept in custody for
such other suit.
“

Any person so set at large shall not be recommitted for the same offence,
by order of court, on pain of five hundred pounds to the party grieved.”*

unless

CHAPTER YI.

Of Indictments, Arraignments, Trial, Verdict, Judgment, and
Execution.
1. Every indictment or accusation of the grand jury shall be
deemed sufficiently technical and correct, whic h states the offence
in the terms and language of this code, or so plainly that the nature
of the offence charged may be easily understood by the jury.
The
form of every indictment or accusation shall be as follows:—
“GEORGIA
“
The grand
,

—

jurors

County.

sworn,

chosen, and selected for the county of

to wit:

of

,

Georgia, charge and

in the

name

and behalf of the citi-

A. B. of the county and state
aforesaid, with the offence of
for that the said A. B., (here
state the offence and the time and place of committing the same,
with sufficient certainty,) contrary to the laws of said state, the good
order, peace, and dignity thereof.”

zens

accuse

,

If there should be more than one count, each additional count
shall commence with the following form:—“And the jurors afore-

said, in the

name

and

the said A. B. with

accuse

and behalf of the citizens of Georgia, further charge

(here state the offence
2. All

as

having committed the offence of

before directed,) for that, &c.”

exceptions which

go

merely to the form of

he will be remanded under a nevfr and
what the court or magistrate below ought to

case

indictment,

formal mittimus; the court

have done,—Schley’s Dig.

p.

266

doing
;

and

The doctrine contained in this note has been sustained by the
present judge of the superior court in the Ocmulgee circuit, in the case of a habeas
corpus, by William Hudson, in the county of Jones.
*
This section does not apply to a recommitment by a court or person having
jurisdiction of the cause; and therefore if a justice of the peace or other judicial
officer, should commit a person to jail for a crime, and the judge of the superior court,
or
justices of the inferior court, should on habeas corpus discharge such person u'iikoul.
bail, because the warrant of commitment was not sufficient in law. to hold him ; yet
see

ante, c.

the

same

4,

more

an

s.

13.

justice or any other, may recommit the same person for the same offence,
and more perfect warrant. But if such prisoner had been discharged on
bailt then a recommitment by such justice would be illegal, and he would be subject
to the penalty of this act: because in such case he would have no jurisdiction, the
party having been recognised to appear before a higher tribunal. Again, where one
court commits a person for contempt, and a judge upon habeas corpus
discharge such
person from confinement: in such case the court which committed him -may recommit
for the same offence, and no action lies against such judge, for this statute applies only
to individuals acting ministerially out of court, or to courts and
magistrates having no
jurisdiction of the cause.—Seethe case of Tates vs. Lansing, 5 John. Hep. 282;
Schley’s Dig. 271, 272, note.
upon a new
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shall be macle before trial; and no motion in arrest of judgment shall
be sustained for any matter not affecting the real merits of the offence charged in such indictment.
'
3. Upon every indictment, the prosecutor’s name shall be endorsed,,

who, upon the acquittal or discharge of the person accused, shall be

compelled to pay all costs which have accrued, if the grand jury by
their foreman, upon returning “ no bill,” express it as their opinion
that the prosecution was unfounded or malicious; or if the petit

jury, upon returning a verdict of “ not guilty,” shall express a sipiilar
opinion.
4. A person against whom a bill of indictment shall be'preferred,
and not found true by the grand jury, or who shall be acquitted by
the petit jury of the offence charged against him or her, shall not be
liable to the payment of the costs; and in all such cases, as also
where persons liable by law for the payment of costs shall be unable to pay the same, it shall and may be lawful for the officers severally entitled to such costs, to present an account therefor to' the
judge of the court in which the said prosecutions were depending,
which account being examined and allowed him, it shall and may be
lawful for said judge, by an order of said court, to authorize and
direct the sheriff or clerk to retain for his own use, and to pay to the
attorney or solicitor general, and other officers of the court, the
amount of their respective accounts, out of any moneys by him received for fines inflicted by the said court, or collected or forfeited
recognisances.
5. It shall be the duty of the attorney or solicitor general to prosecute on all presentments of grand juries, where such presentment
or
presentments is or are for offences indictable by law ; and the endorsement on the indictment by the attorney or solicitor general,
that the same is founded on the presentment of a grand jury, shall be
sufficient without any prosecutor’s name appearing on the indictment.
6. No person indicted, unless it be for an offence which may, on
■conviction, subject him or her to death, or imprisonment in the penitentiary for the term of three years or more, shall be put for his or
her arraignment in the bar dock, or other place set apart in the courtroom for the arraignment of prisoners.
7. Every person charged with a crime or offence which may subject him or her, on conviction, to death, or imprisonment in the penitentiary for the term of three years or more, shall be furnished previous to his or her arraignment with a copy of the indictment, and a
list of the witnesses who gave testimony before the grand jury.
8. Every person charged with an offence shall, at his or her request, or the request of his or her counsel, be furnished with a copy
of the indictment, and a list of the witnesses who gave evidence before the grand jury.
9. Upon the arraignment of a prisoner, the indictment shall be
read to him or her, and such prisoner shall be required to answer whether he or she is guilty or not guilty of the offence charged in the said
indictment, which answer or plea shall be made orally by the prisoner,
•or his or her counsel: and if he or she shall
plead guilty, such plea shall
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immediately recorded on the minutes of the court by the clerk, together with the arraignment; and the court shall pronounce upon such
prisoner the judgment of the law, in the same manner as if such prisoner had been convicted of the offence by the verdict of a jury;
but at any time before judgment is pronounced, such prisoner may
withdraw the plea of “ guilty,” and plead not guilty, and such former
plea shall not be given in evidence against him or her, on his or her
be

trial.
10. If the prisoner upon being arraigned shall plead “not guilty,”
or shall stand mute, the clerk shall immediately record upon the
minutes of the court the plea of not guilty, together with the arraignment,
tween

and such arraignment and plea shall constitute the
the prisoner and the people of this state.

issue be-

prisoner upon being arraigned shall demur to the inplead to the jurisdiction of the court, or in abatement,
or
any special plea in bar, such demurrer or plea shall be made in
writing; and if such demurrer or plea shall be decided against such
prisoner, then' such prisoner may nevertheless plead and rely on the
general issue of not guilty.
12. If the plerk shall fail or neglect to record the arraignment and
plea of the prisoner at the time the same is made, it may and shall
be done at any time afterward by order of the court, and this shall
11. If the

dictment,

or

the error or omission of the clerk.
13. The arraignment and plea or answer of the prisoner shall be
entered on the indictment by the attorney or solicitor general, or
other person acting as prosecuting officer oil the part of the people
of this state.
14. No prisoner shall be brought into' court for arraignment or
cure

trial, tied, bound, or fettered, unless the

court

during his

And if the health of the pris-

or

her arraignment

or

trial.

shall deem it necessary

other circumstances, should render it more convenient to
the prisoner and his counsel that he or she should not be placed for
his or her arraignment, or during his or her trial, within the bar-dock
or other place assigned in the courtroom for
prisoners, the court may
oner, or

grant the

indulgence of removing the prisoner to any other place in
contiguous to.it, requested by the prisoner or his

the courtroom, or

her counsel.
15. Every person indicted for a crime or offence which may subject him or her, on conviction, to death, or four years imprisonment
or
longer in the penitentiary, may peremptorily challenge twenty of
the jurors empanelled to try him or her. And every person indicted
for an offence which may subject him or her, on conviction, to imprissonment in the penitentiary for any time less than four years,
may
or

peremptorily challenge twelve of the jurors empanelled to try him
or

her.

And the state shall be allowed

one

half the number of per-

challenges allowed the prisoner.
16. On every trial of a crime or offence contained in this code, or
for any crime or offence, the jury shall be judges of the law and the
fact, and shall in every case give a general verdict of “ guilty,” or
not guilty,” and on the acquittal of any defendant olprisoner, no
new trial shall on any account be granted by the court.
emptory

“

.
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person against whom a bill of indictment is found, shall
the term of the court the indictment is found, unless the

Every

be tried

at

absence of a material witness or witnesses, or the principles of justice,
should require a postponement of the trial, and then the court, shall
allow a postponement of the trial until the next term of the court:
and the court shall have power to allow the continuance of criminal
causes from term to term, as often as the principles ofjustice
may re-

upon sufficient cause shown on oath.
18. Any person against ivhom a true bill of indictment is found
for an offence not affecting his or her life, may demand a trial at the
term when the indictment is found, or at the uext
succeeding term

quire,

thereafter, which demand shall be placed upon the minutes of the
court; and if such person shall not be tried at the term when the
demand is made, of at the next succeeding term thereafter, Provided, that at both terms there were juries empanelled and qualified
to try such prisoner, then he or she shall be absolutely
discharged
and acquitted of the offence charged in the indictment.
19. No tiolle prosequi shall be entered on any bill of indictment,
after the case has been submitted to the jury, except by the consent
of the defendant.
20. In all criminal cases, the following oath shall be administered
to the
petit jury, to wit:—“ You shall well and truly try the issue
formed upon this bill of indictment, between the state of Georgia and
A. B. who is charged, (here state the crime of offence,) and a true
verdict give according to evidence: So help you God.”
21. The following oath shall be administered to witnesses in criminal cases, viz :—“ The evidence you shall give to the court and jury

upon the trial of this issue between the state of Georgia and A. B.
who is charged with —(here state the crime or offence,) shall be
the truth, the whole truth, and nqthing but the truth: So help you
God.”
'
.
_

22. And the following oath shall be administered to witnesses
intended to be sent before the grand jury:—“The evidence you
shall give the grand jury on this bill of indictment, (or presentment,
as the case may be, here state the case,) shall be the truth, the whole
truth, and nothing but the truth : So help you God.” In every case
in this code, the person whose property has been stolen, injured,

away, or fraudulently converted or conveyed, or
hath been forged to any instrument, or who hath received a personal injury, shall be a competent witness on the trial of
the offender or offenders.
23. Where a person shall be prosecuted and convicted on more
than,one indictment, and the sentences are imprisonment in the

destroyed, taken

whose

name

penitentiary, such sentences shall be severally executed, the one after
the expiration of the other; and the judge shall specify in each the
time when the imprisonment shall commence, and the length of its
duration.
21. All fines imposed by
this code, shall be paid over

this act, not otherwise appropriated by
by the clerks of the superior court to the
county treasurer, or In counties where there are no treasurers to clerks
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of the inferior courts for county purposes, except the county of
Chatham, where the said fines shall be paid over to the corporation
of the city of Savannah ; and the clerks of the inferior courts shall

keep a fair account of the fines so received, and the time when re^
ceived, and the names of the persons from whom the said fines were
collected.

25. Every fine imposed by the court under the authority, and by
virtue of this act, shall be immediately paid, or within such reasonable
time as the court may grant.
26. In all cases where the term of punishment in the penitentiary
is discretionary, the court shall determine that punishment, paying
due respect to any recommendation which the jury may think proper
to make in that regard.
27. Every person convicted in any county of this state of any crime
or offence punishable with confinement in the penitentiary, shall, as

possible after conviction, together with a copy of the record
her conviction and sentence, be safely removed and conveyed to the said penitentiary, by a guard to be sent therefrom for
that purpose, and therein be safely kept during the term specified in
the judgment and sentence of the court.
28., In all cases where persons are convicted and sentenced to
imprisonment in the penitentiary, it shall be the duty of the clerks
of the superior courts of the respective counties where such persons
may be convicted and sentenced, to inform the principal keeper of
the penitentiary immediately thereafter by mail, or by private conveyance, where there is no post-office in the county, of the conviction and sentence of said convict, and that he or she is detained in
the county jail, or under guard, as the case may be, subject to the
order of the keeper aforesaid.
29. The trial of prisoners escaping from the penitentiary shall be
had for such escape before the superior court of Baldwin county,
and prisoners so escaping shall remain in the penitentiary, and be
treated as other convicts, after their apprehension, until such trial
shall take place; and upon such trial, the copies of the records transmitted to the keeper of the penitentiary relative to the former trials
of such prisoners, shall be produced and filed of record in the said
superior court of Baldwin county.
30. When any person may be convicted of any offence which may
subject him or her to confinement in the penitentiary, it shall be the
duty of the presiding judge by his sentence to order the convict into
custody, to be safely kept in jail, or if there be no jail in the county
then in the nearest jail, or under a suitable guard, until he or she
shall be demanded by a guard to be sent from the penitentiary, for
the purpose of conveying such convict to the said penitentiary.
31. No person convicted of a crime in this state shall be allowed
the benefit of clergy; and in all cases where the penalty of death is
annexed to a crime, the convict shall suffer that punishment.
32. The sentence of death shall be executed by publicly hanging
the offender by the neck, until he or she is dead.
33. It shall be the duty of the judges of the superior courts to
soon as

of his

or

Chap. 6.]
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special report annually to the governor of this state previous
meeting of the General Assembly, and by him to be submitted to the legislature, of all such defects, omissions’, and imperfections in this code, as experience on their several circuits may
a

to the

suggest.
34. All crimes and offences committed shall be prosecuted and
punished under the laws in force at the time of the commission of
such crime or offence, notwithstanding the repeal of such laws before
such trial takes place.
35. Indictments for murder may be found
time after the death of the person killed. In

and prosecuted at any
all other cases (except
murder) where the punishment is death, or perpetual imprisonment,
indictments shall be filed and found in the proper court within seven
years next after the commission of the offence, and at no time thereafter. In all other felonies, the indictments shall be found and filed
in the proper court within four years next after the commission of
the offence, and at no .time thereafter. And in all other cases where
the punishment by law is fine or imprisonment, or fine and imprisonment in the common jail of the. county, indictments shall be found
and filed in the proper court within two years after the commission
of the offence, and at no time thereafter: Provided nevertheless, that
if the offender shall abscond from this state, or so conceal himself
that he cannot be arrested, such time during which such offender
has been absent from the state, or concealed, shall not be comor constitute any part of the said several limitations: Provided also, that all crimes heretofore committed shall be governed

puted

by the like limitations, to be computed from the first day of June
next.

36. When

a

person

shall be convicted

on

circumstantial evidence

alone, of a crime, the punishment of which is death, the judge before
whom the conviction takes place, or who passes the sentence of the
law on the convict, shall have the power to commute the punishment
of death for that of imprisonment and labour in the penitentiary

during the natural life of the said convict.
37. If after any convict shall have been sentenced to the punishment of death he shall become insane, the sheriff of the county, with
the

concurrence

and assistance of the inferior court

thereof, shall

jury of twelve men to inquire into such insanity ; and if
it be found by the inquisition of such jury that such convict is insane,
the sheriff shall suspend the execution of the sentence directing the
death of such convict, and make report of the said inquisition and
suspension of execution to the presiding judge of the district, who
shall cause the same to be entered on the minutes of the superior
court of the county where the conviction was had.
And at any
time thereafter, when it shall appear to the presiding judge, either
by inquisition or otherwise, that the said convict is of sound mind,
the said judge shall issue a new warrant, directing the sheriff to do
execution of the said sentence on the said convict, at such time and
place as the said judge may appoint and direct in the said warrant,
which the sheriff shall be bound to do accordingly. And the said
summon

a
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judge shall cause the said new warrant

and other proceedings in the

be entered on the minutes of the said superior court.
38. If a female convict, sentenced to the punishment of death, shall
be found pregnant with child, the sheriff, with the concurrence and
assistance of the inferior court, shall select one or more physician or
case

to

physicians, who shall make inquisition ; and if upon such inquisition it
appear that such female convict is quick with; child, the sheriff shall suspend the execution of the sentence directing the death of such female,
and make report of the said inquisition and suspension of execution
to the presiding judge of the district, who shah cause the same to be
entered on the minutes of the superior court -'of the county where
the conviction was had. And at any time thereafter, when it shall
appear to the said presiding judge that the said female convict is no
longer quick with child, he shall issue a new warrant, directing the

sheriff to do execution of the said sentence, at such time and place
as the said judge may appoint and direct in the said warrant, which
the sheriff shall be bound to do accordingly. And the said judge
shall cause the said new warrant and other proceedings in the case
to be entered on the minutes of said superior court.
39. Whenever, for any reason, any convict sentenced to the punishment of death shall not have been executed pursuant to such sentence, and the same shall stand in full force, the presiding judge of
the superior court where the conviction was had, on the application
of the attorney or solicitor general of the district, or other person

prosecuting for the state, shall issue

a habeas corpus to bring such
if such convict be' at large, said judge, or
any judicial officer of this state, may issue a warrant for his apprehension; and upon the said copvict being brought before the said
convict before him

; or

judge, either by habeas corpus, or under such warrant, he shall proceed to inquire into the facts and circumstances of the case ; and if
no legal reason exist against the execution of such sentence, such
judge shall sign and issue a warrant to the sheriff of the proper
county, commanding hi m to do Execution of such sentence at such
time and place as shall be appointed therein, which the said sheriff
shall do accordingly. And the judge shall cause the proceedings in
such case to be entered on the minutes of, the superior court of the
county.
4U. Whenever any convict shall be sentenced to the punishment
of death, the court shall specify the time and place of execution in
such sentence, which time shall not be less than twenty days, nor
more than
sixty days from the time of the sentence, except in the
case of a female convict who is quick with child at the time ; in which
case,

the

court may

and shall appoint

some

she shall have been delivered of such child.
41. When an offence shall be committed

day that will arrive after
on

the

boundary line of

counties, it shall be considered and adjudged to have been committed in either county', and an indictment for such offence
may be
found and tried in, and conviction thereon may be had in either of

two

said counties.
42. When any

mortal wound shall be given,

or any

poison shall
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be administered, or any other means shall be employed in one county
a human being shall be killed, who shall die thereof in
another county, the indictment shall be found, and the offender shall
be tried in the county where the act was performed- or done, from
■which the death ensued.
43. No lunatic or person afflicted with insanity shall be tried, or

by which

put upon his trial for any offence during the time he is afflicted with

such lunacy or insanity.
44. No person, shall be convicted of an assault with intent to cormi
mit a crime, or of any other attempt to commit any offence, when
it shall appear that'the crime intended, or the offence attempted, was

actually perpetrated by such person at the time of such assault, or in
pursuance of such attempt.
45. Upon the trial of an indictment for any offence, the jury may
find the accused not guilty of the offence charged in the indictment,
but guilty of an attempt to commit such offence, without any special
count in said indictment for such attempt: Provided the evidence
before them will warrant such finding.
46. If any person who has been convicted of an offence, and senfenced to confinement and labour in the penitentiary, shall afterward commit a crime, punishable by confinement and labour in the
penitentiary, and be thereof lawfully convicted, such convict shall
be sentenced to undergo and suffer the longest period of time and
labour prescribed for the punishment of such offence, of which he
stands convicted.
47. On the trial of any convict in the penitentiary for the crimes
of escape and mutiny, or either of them, any other prisoner or convict not included in the same indictment, shall be a competent witness

;

and the infamy of his character, and of the crime of which he

has been convicted, shall be exceptions to his credit only.
48. On all trials for crimes or offences on the criminal side of the
court, where the punishment is ■ death, or imprisonment and labour
in the penitentiary, any juror may be put upon his voir dire ; and the
following questions shall be propounded to him, viz.:—“ Have you
formed and expressed any opinion in regard to the guilt or innocence
of the prisoner at the bar V’ If the juror shall answer in the nega-

then the following question shall be propounded

tive,

to him:—
prejudice or bias resting oh your mind, either for
or against the prisoner at the bar ?” And if the juror shall so answer
these questions as to make him a competent juror, the state or the
prisoner may nevertheless have the right to put such juror upon his
trial in the manner pointed out by law, and to prove such juror in“

Have you any

competent.
49.

Any person sentenced to confinement and labour in the penitentiary, is, and shall be thereby rendered incapable of holding or
exercising any public or private office, trust, power, or authority, and
any such held by him, shall become and be vacant by virtue of such
sentence.

50. When two

any

offence,

or

more

any one

defendants shall be

defendant

may
R

jointly [indicted for
be tried separately, except
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such offences as require the action and concurrence of two or more
to constitute the crime ; and, in such cases, the defendants shall be
tried jointly.
51. On the trial of any indictment
and battery, the defendant may give

for an assault, or an assault
in evidence to the jury any
opprobrious words, or abusive language used by the prosecutor, or
person assaulted or beaten ; and such words and language may or
may not amount to a justification, according to the nature and extent
of the battery; all which shall be determined by the jury.*
52. On the trial of the question of insanity, arising after-the person shall have been condemned to die, provided for by the thirtyseventh section of this code, the following oath shall be administered
to the jury, to wit:—“ You and each of you do solemnly (swear or
affirm) that you will well and truly try this issue of insanity between
this state and (A. B.) now condemned to die, and a true verdict give
according to evidence : so help you God.”
53. That on the trial of all cases where the party, if found guilty,
would be subjected to confinement in the penitentiary, or to any
greater punishment, it shall be the duty of the presiding judge to
have the testimony given in said cases taken down ; and in the event
of the jury returning a verdict of guilty, the testimony shall be
entered on -the minutes of the court, or a book to be kept for that
purpose.

CHAPTER VII.
Evidence—

Witnesses—Interrogatories.

1. The party who makes an affirmative allegation, which is denied
by his adversary, is in general required to prove it. For the negafive not admitting in its nature of direct proof, the party who denies
a fact is not called upon to give that evidence which can only be circumstantial, till some evidence has been given to prove the fact
alleged. But in cases where a man is charged with not doing an
act which by law he is liable to do, a different rule prevails; for the
law presumes that every man does his duty to society, until the contrary is proved.—Bull. n. p. 298.
2. The evidence must be applied to the particular fact in dispute.

The best evidence which the nature of the case will admit of, must
be produced. Thus, no parol testimony can be received of the
contents of a contract in writing, which is in existence and in the
*

A

words,

question has arisen in some of the courts as to the time when the “ opprobrious
or abusive language,” mentioned in this section should have been uttered, so as

authorize them to be given in evidence. We have not understood what was the
construction given to the statute; but would it not be the better opinion, that the
words should have been used at the time of the assault, or during the altercation between
the parties, to admit them as justification! Otherwise, any remote period of their utterance may be resorted to, as a justification for breaking the peace.
to
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custody of the party.* The subscribing witness to a deed, if he be
living in the state, is alone competent to prove its execution; but if
he be dead, or out of the state, or not to be found, (and therefore
presumed to be dead or out of the state,) or become executor, administrator, heir, or legatee, (but not if become assignee,) or become
blind, or mad, then his handwriting may be proved, as being the next
best evidence. And if the handwriting of such subscribing witness
cannot be proved, then proof of the handwriting of the obligor may
be admitted.—Clayton’s Justice, 121.
3. The law never gives credit to the bare assertion of any one,
however high his rank, or pure his morals; but always requires the
sanction of an oath. The few instances in which hearsay evidence
can be admitted, are such as are in their very nature
incapable of
positive and direct proof. Of this kind are all those which can only
depend on reputation. The excluding of hearsay evidence in questions of pedigree, would generally prevent all testimony whatso-

ever.—lb.
4. There is

no

other way

of knowing the evidence of deceased

but by the relation of others, of what they have been heard
say.—3 T. R. 707; Peake’s L. E. 172.

persons,
to

5. What

a
party admits, or that which another asserts in his presand he does not contradict, is received as evidence against him;
but not what is said by his wife, or any other member of his family
in his absence.—Peake’s Ev. 11.

ence,

The admissions of a party are the highest evidence against him; and though
his not contradicting an assertion made against him in his presence is admissible evidence, it isgenerally the weakest grade of evidence.

6. But a distinction must be made between an admission and an
offer of compromise, after a dispute has arisen. An offer to pay a
sum of
money in order to get rid of an action (which the law calls

buying one’s peace) is not received as evidence of a debt: but admissions of particular articles of an account are good evidence.—
Bull. n. p. 230.
7. The confession of a felon, voluntarily made, is evidence against
him on his trial. Not so if threats or promises have been made to
induce him to confess. Yet, if in consequence of the confession so
obtained, stolen property is found, evidence of that fact may be admitted.—Leach, Cro. L. 299.
8. Where positive and direct evidence is not to be looked for, the
proof of circumstances and facts consistent with the claim of one
party, and inconsistent with that of the other, is deemed sufficient to
presume the particular fact which is the subject of controversy.
Long and undisputed possession of any right or property, affords a
*
Nor can the contents of a written contract in existence, but not in the
the party seeking to use it, be given in evidence by parol, till the party shall

custody of
have complied with the sixth section of the judiciary act and the fifty-seventh rule of court, if in
tho superior or inferior court; if in a justice’s court, with such rules as the justice may
have adopted agreeably to law, for the production of written testimony in the possession of the opposite party. When the written evidence is in the possession of a person
not a party to the cause, a subpoena duces tecum should be obtained directed to such
person, requiring him to produce it.—See post, s. 15, 25, 26, and 27.
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presumption that it had a legal foundation ; and rather than disturb
men’s possessions, even records have been presumed. But all such
cases as rest on presumption, and not on positive proof, very slight
evidence is sufficient to rebut and overturn,

and to call on the different

parties to establish their respective rights, by the ordinary rules of
evidence.—Peake’s Ev. 13.

and light
proof; as
whereof he
instantly dieth, and a man is seen to come out of that house with a
bloody sword, and no other man was at that time in the house.
Probable presumption moveth little; but light or timerary, moveth
not at all.—Clayton’s Justice, 122.
9. Presumptions are of three sorts; violent, probable,
and timerary. Violent presumption often amounts to full
if one be run through the body with a sword in a house,

10. This class of evidence, where the subject is treated of at
large, and imbodied into a system, is usually divided and subdivided into appropriate and technical, parts, for the sake of order
and perspicuity. But to follow that course on this occasion, would
lead far beyond the necessary limits of the present work. Therefore, nothing more will be here attempted, -than a general outline,
and a few familiar rules.—Clayton’s J ustice, 122.
11. Acts of the assembly and judgments of our courts are denominated records, and are so respected by the law, that no evidence whatever can be received in. (contradiction of them ; but
being the precedents of the law, to which every man has a right
to have recourse, they are not permitted to be removed from place
to place, to serve a private purpose, and are therefore proved by
copies of them,* which, in the absence of the original, is the next
best evidence. But a copy of a copy will not do.—lb.
12. A verdict of a jury in a civil cause is no evidence whatever,
as against third persons, except where a man merely uses the name
of another for his own benefit.
And verdicts are no evidence,
until final judgment is entered upon them.—lb. But the representative of a party, such as his executor,’ administrator,
heir, or assign, is not considered as a third person within this rule; for such

representative is permitted to give the verdict in evidence.—Clayton’s JusIt is a general rule, that parties, and privies in blood or estate,
are not considered as third persons, but verdicts and judgments in civil cases
may be given in evidence either for or against them.

tice, 1S3.

13. In the case of private deeds, or other
duction of the original, if in existence, and

instruments, the proin the power of the
party using it, is always required; till which done, no evidence
whatever of the contents can be received; but where the original
has been destroyed, or lost, by accident; or the party, swears that
it is not in his power, custody, or possession, and that he has used
due diligence to procure it, then a regular copy may be received in

evidence.—Clayton’s Justice, 123.
*

How these records should be certified,
23 of this chapter.
How when in Georgia, see post, sec. 20

when coming from another state,

sec.

of this chapter.

See deeds, post.

see

post,
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14. No person is permitted to deny any deed, bond, bill, single or
penal note, draft, receipt, or order, but upon oath.—Prince’s Dig.
207. Endorsements by our law are not required to be proven, by
•

virtue of this statute.
15. The courts shall have power, on the trial of causes cognisable before them respectively, on ten days notice, and proof thereof

being previously given to the opposite party, or his, her or their
attorney, on motion, to require either party to produce books and
other writings, in his, her or their possession, power or custody,
which shall contain evidence pertinent to the cause in question,
under circumstances where .such party might be compelled to produce the same, by the ordinary rules of proceeding in equity ; and
if the plaintiff shall fail or refuse to comply with such order, it
shall be lawful for the court, on motion, to give judgment against
such plaintiff, as in case of nonsuit; and if the defendant shall
fail or refuse to comply therewith, the court, on motion, shall
give judgment against such defendant, as in case of judgment by
default.—Prin. Dig. 206. See the act of 1829, post, sec. 25.
16. A note of hand may be proved, by proving the handwriting
of the maker; but if the subscribing witness is to be had, he ought
to be produced.*—Clayton’s Justice, 124.
But handwriting
cannot be proved by comparison of hands.—Peake’s L. E. 69.
17. The book of a merchant or trader is no good evidence of
itself for him; but is good evidence to prove a debt against him.
—Clayton’s Justice, 124.
18. The merchant or trader, in order to make his books evidence for him, must prove the actual delivery of the goods in the
account, or he must prove that such a one was his clerk, and thal
he is now dead, or removed to parts unknown, and that the entries
are in his
handwriting. It will not be. sufficient to prove that
the clerk has gone to another state or country.—4b.
19. It has been ruled in the superior courts, that where a book
account for goods sold, is in the handwriting of the party himself ;
upon the production of said book; and the same appearing to be
a regular book of accounts; and the entries fairly made; (that
the party had no clerk,) and also proof by one or two respectable
customers, that the party has been in the habit of keeping fair and
just accounts, it shall be good evidence of such account.—Clayton’s
Justice, 124.
20. The certificate,

or attestation of any public officer, either of
the state, or any county thereof, shall give sufficient validity or
authenticity to any copy or transcript of any record, document, or
paper of file, in the respective offices under their control, management, or to which they may be lawfully attached, to admit the
same as evidence before
any court of law or equity of this state :

Provided

nevertheless, that nothing herein contained, shall be so

construed, as to prevent any of the judges of the superior or
rior courts to
*

In

require the original,

Georgia this evidence

defendant

on

oath.

can

or

infe-

that it be accounted for.—

be necessary only, where the

note is denied by the
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Prin. Dig. 148,
as follows:—

This section is amended by the act of 1830,

The certificate of any public officer, under his hand and seal of office, if
is attached thereto, either of this state or any county thereof, in relation
to any matter or thing pertaining to their respective offices, or which by
presumption of law, properly pertains thereunto, shall be admitted as evidence, before any court of law or equity in this state.—Acts of 1830, p. 121.
one

21. The certificates, protests, and other acts of public notaries under the hand and seal of such notary, in relation to the non-acceptance of any bill of exchange, draft, or other order, made-for the

payment of money or other thing, and also in relation to the nonpayment of any bill of exchange, draft, order, bond, or note for the
payment of money or other thing, where such' certificates probatis,

other acts, are required by law, shall be deemed and received by
the several courts of law and equity in this state, as sufficient prima
facie, or presumptive evidence, of the facts therein stated, without
or

any
act

the

further

or

other proof: Provided always, that nothing in this

contained, shall prevent either party from having the benefit of

testimony of such notary, should they deem it necessary: and
Provided also, that the party relying on such notarial act, shall at
.

the first term file in the court either

a

copy or

the original of such

protest or other act.—Daw. Comp. p. 209, 220.
22. In all
tuted in any

pending, or which may hereafter be instiof the courts of law or equity in this state against the
principal and securities, or either of them, on any official bond, given
by any executor, administrator, or guardian, or any public officer of
causes now

this state, it shall be lawful for the said courts to receive as evidence
of the fact of the due execution of, said bond, a certified copy

thereof, made by the

proper

officer, when such bond ij of file or re-

corded, which copy shall be sufficient testimony in the cause, unless
the

shall 4>e denied

oath.—Daw.

Comp. 213.
legislatures of the several states shall be authenticated by having the seal of their respective states affixed thereto.
The records and judicial proceedings of the courts of any state
shall be proved, or admitted in any other court within the United
States, by the attestation of the clerk, and the seal of the court annexed.if there be a seal, together with a certificate of the judge, chief
justice, or presiding magistrate, as the case may be,- that the said
attestation is in due form ; and the said records and judicial proceedings, authenticated as aforesaid, shall have such faith and credit
given to them in every court within the United States, as they have
by law or usage in the courts of the state from whence the said
records are or shall be taken.—Laws of the United States, Ingersol’s Digest, 26.
24. All records and exemplifications of office books, which are or
may be kept in any public office of any state, not appertaining to a
court, shall be proved, or admitted in any other court or office in
•any other state, by the attestation of the keeper of the said records or
same

on

23. The acts of the

■books, and the seal of his office thereunto annexed—if there be a
seal, together with a certificate of the presiding justice of the court
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of the county or

district as the case may be, in which such office is
may be kept, or of the governor, the secretary of state, the chancellor or keeper of the great seal of the state, that the said attestation is in due form, and by the proper officer, and the said certificate,
if given by the presiding justice of the court, shall be further authenticated by the clerk or prothonotary of the said court, who shall
or

certify under his hand, and the seal of his office, that the said presiding justice is duly commissioned and qualified, or if the said certificate be given by the governor, the secretary of state, the chancellor or keeper of the great seal, it shall be under the great seal of

the state in which the said certificate is made ; and the same records
and exemplifications authenticated as aforesaid, shall have such faith
and credit given to them in every court, and office within the United States, as they have by law or usage, in the courts or offices of
the state from whence the same are or shall be taken.—Ingersol’s

Dig. Laws U. S. 77.
25. When any deed, bond, note, or other writing which it may be
necessary to use as testimony in any cause which now is, or may
be hereafter pending in any of the superior or inferior courts of this
state, may be in the possession of any person not a party to said
cause, and not resident within the county in which said cause is pending, the clerk of the court in which said cause is pending, shall upon
the application of the party, or his attorney desirous of procuring
such testimony, issue a subpoena duces tecum,* directed to the person having such deed, bond, note, or other writing in his possession,
and requiring him to be and appear, at the next term of said court,
and to bring with him into said court the paper desired to be
used as testimony, which said subpoena duces tecum shall be served
thirty days before the court to which it is made returnable by a
sheriff, constable, or some private person; and the return of the
sheriff, constable, of such service, or the affidavit of such private
person, shall be sufficient evidence that the subpoena was duly
served.
26. When

a subpoena shall be issued and served in terms of the
preceding section, and the person whose attendance is hereby required shall fail to comply with the requisitions thereof, it shall be
the duty of the court, on motion to issue an attachment against such
defaulting witness, returnable to the next term of said court, and
shall fine such witness in a sum not exceeding three hundred dollars, unless he or she shall make a sufficient excuse for such failure,
which shall be judged of by the court, but shall nevertheless be subject to the action of the person at whose suit such witness shall have
been summoned, for. any damage which he, she, or they may
have sustained by reason of such failure; Provided nevertheless,
that if the person so subpoenaed shall, within ten days after the service of such subpoena, deliver to the party at whose instance the
subpoena was served out, or his attorney, or file in the office of clerk
of the court from which such subpoena issued, the paper, the produc-

*

For the

form,

see

post, sec. 55.
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tion of which is required by such subpoena, or shall deliver to the
said party or his attorney, or shall file in the
office, his affidavit
that the said paper is not in his power, custody, possession, or con-

said

trol,

nor was

it at the time of serving said subpoena; then, and in

that case, such delivery or filing of the paper so sought as aforesaid,
or of such affidavit, shall be considered in full and complete compliance with the requisition of such subpoena duces tecum.
27. In any cause now (1829) pending, or which may hereafter be

pending, in the superior or inferior courts of this' state, where any
shall pursue the course pointed out in the two preceding sections, but who is unable thereby to procure .such written instrument,
such party shall be permitted to go into parol evidence of the contents of such written instrument.—Daw. Comp. 226.
28. All persons, who are examined as witnesses, must be fully
possessed of their understanding; that is, such an understanding as
enables them to retain in memory the events of which they have
been witnesses, and gives them a knowledge of right, and wrong.
As a general rule, fourteen is said to be the age at which a child
may be a witness, for then all are supposed to have attained a competent knowledge of right and wrong; but short of that age, the
receipt or rejection of his testimony must, in every case, depend upon
the sense of religion and apparent understanding of the child, when
examined, previously to the oath being administered to him.
29. A person deaf and dumb,- if of sense to have intelligence conveyed to him, may be a witness, and give his evidence by signs,
through the medium of an interpreter.
party

The oath to be administered to a witness is general, to speak the truth, the
whole truth, and nothing but the truth. But see the oath prescribed for
witnesses, in criminal cases.—Ante, chap. 6, sec. 31, 22. One witness is generally sufficient, but two are necessary against a person accused of treason,

misprision of treason,, or perjury.

30. If a witness is convicted of perjury, or of forgery, or felony,
and not pardoned or burned in the hand, or if he hath by judgment
lost hi's ears, or stood in the pillory, or hath been stigmatized, or

whipped, for

branded,

or

received

as a

a

witness.

any infamous crime, he ought not to be
To found this objection to the testimony of

witness, the party who intends to make it should be prepared with

copy of the judgment, regularly entered and properly certified, upon
the verdict or confession ; for until such judgment is entered, the
witness is not deprived of his legal privilege. • But by the modern
decisions on this subject, though a man cannot be asked any question
a

tending to convict him of

a crime, and therefore be put, in danger
from his own examination ; yet he may be asked whether he has not
been already convicted and suffered the judgment of the law. The
credit of a witness may be impeached by other witnesses, as to his

general character, but not
never

convicted.

as to any particular

crime whereof he was

31. The competency of a witness is a question of law, to be decided
by the court or justice, whether the evidence shall be received ; the
credibility of a witness is a question of fact for the jury, which should
always be considered in weighing testimony.
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the event of the cause, or a wife or
who is to receive part of the penalty
or forfeiture,- is not a good witness.
Yet in some criminal cases,*
from the necessity of the thing, interested persons are allowed as witnesses; as, where the owner prosecutes an indictment for stolen
goods, he is concerned in interest, for he will be entitled to restitution: yet he is a good witness.
So, where the Assembly offer a
reward upon the apprehension and conviction of an offender to the
taker, he may be allowed as a witness. So, too, if, by act of Assembly, the apprehender be entitled to a reward upon conviction.
—Trials of the rioters in 1780; Peake’s L. E. n. p. 101.
33. A person convicted of felony, who has his clergy, and is burned
in the hand, is a competent witness. So, too, is one who has been
pardoned by the governor of felony, or treason against the state,
after conviction or judgment.
-34. A wife may be a witness against the husband for actual violences
committed upon her own person; as, if a man hold his wife till another ravish her; or where a man is indicted for a forcible marriage,
or for
bigamy, the second wife may give evidence against him, or he
against her; or where the husband or wife demands sureties of the
peace against each other.
35. One guilty of the same crime is a competent witness for or
against the accused, at any time previously to the conviction of the
32. A person interested in
husband of the party, or one

witness.
36. In the case of murder, what the deceased declared after the
wound was given is good evidence, if such declaration were made
after all expectation of recovery were past, and when he was at the

point of death. But if reduced to writing, that must be produced.
37. A justice has not a legal right to admit an accomplice to become a state’s witness, upon a promise of pardon, or of not
being
prosecuted ; yet, if in a case of necessity he do make such a promise,
and afterward the accomplice make a full and fair confession of the
whole truth, and give evidence for the state, and that is made use of
convict the other offenders, and disclose all treasons and felonies
which he knows of, the court will in such cases stop the prosecution

to

: but if he conceals or misrepresents anything, the court
will not stop the prosecution.
38. Any one w’ho is a bare trustee, and no way concerned in inter-

against him

est, is a good witness, and may prove the execution of a deed to
himself.
39. A witness laying a wager that the party for whom he is to be
a witness will
carry the cause, is a good witness notwithstanding; for
otherwise no unwilling witness could be made use of.
40. An attorney ought not to be admitted against his client, as to
the knowledge of any fact acquired after that connection.
41. If a witness entitled to some interest or share in the suit will

release,
*

The

thing.

or

same

tender

a

release of his interest;

doctrine is said to

prevail in

some

civil

or

if the party having

cases,

from the necessity of the
,

8
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a demand or cause of action against the witness will release him, or
tender a release, he thereby becomes a good witness.
42. The whole of a confession must be taken together; as, if the
defendant said he owed the debt, but had paid it—the whole mean-

ing must be taken together.
43. All witnesses going to, attending on, and returning from any
of the said courts, shall be free from arrest on any civil process.—
Prin. Dig. 206.
44. Where a witness in any cause shall have been duly summoned,
and such witness shall fail to appear, it shall be the duty of the court,
on motion, to issue an attachment against such defaulting witness,
returnable to the next court, and shall fine such witness in a sum not

or she shall make a sufficient excuse for such non-attendance, which shall be judged of by
the court; but shall nevertheless be subject to the action of the person at whose suit such witness shall have been summoned, for any

exceeding three hundred dollars, unless he

damage which he, she, or they may have sustained by reason of such
non-attendance. When a subpoena shall be served on any witness
in conformity to this act, it shall be the duty of such person so summoned to attend from time to time until the cause in which such
witness shall have been summoned is tried or be otherwise discharged

by the court.—Prin. Dig. 210.
45. On the last day of the attendance of any witness in each term,
it shall and may be lawful on application of such witness to exhibit
his account for attendance, against the person or persons at whose
suit he or they may have been summoned ; and the judge, or presiding justice, shall examine and certify the same under his hand, which
shall be countersigned by the clerk ; whereupon such account so certified shall have the force and effect of an execution, and may be
levied by the sheriff or constable, according to the amount thereof, of
the goods and chattels of such party in like manner as in cases of
other executions: Provided, nevertheless, that where any witness shall
claim and levy for more than is really due, such witness shall forfeit
and pay to the party injured four times the amount of the sum so
unjustly claimed. And no party cast in any suit shall be taxed
for more than the costs of two witnesses to any material point in
any cause, which shall be specially certified by the court trying the
same; nor stia.ll any party be allowed to tax costs for different witnesses to different material points, where the same witnesses shall be
sufficient, in the opinion of the court, to prove such material points.—
Prin. Dig. 210.
46. Where any witness resides out of the state, or out of any
county in which his testimony may be required in any cause, it shall
be lawful for either party, on giving at least ten days’ notice to the
adverse party, or his, her, or their attorney, accompanied with a
copy of the interrogatories intended to be exhibited, to obtain a commission from the clerk of the court in which the same may be required, directed to certain commissioners, to examine all and every
Buch witness or witnesses on such interrogatories as the parties may
exhibit; and such examination shall be read at the trial on motion of
either party.—Prim Dig. 211.
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47. Where any witness resides out of the state or out of the
county, of where any witness resides within the same, and being a
seaman, patroon of a boat, stage-driver, mail-carrier, aged or infirm

and in all other cases where the evidence of any witness
duly obtained, in which his or her testimony may be required in any case, it shall be lawful for either party, on giving at
least ten days’ notice to the adverse party, or his, her, or their attorney, accompanied with a copy of the interrogatories intended to be
person,
cannot

be

a commission from the clerk of the court in which
the same may be required, directed to certain commissioners, to examine all and every such witness or witnesses on such interrogatories
as the
parties may exhibit; and such examination shall be read on
the trial on the motion of either party, any rule, order, or law to
the contrary notwithstanding.—Prin. Dig. 14.5.
48. If the testimony of any persons residing within the said state
shall be required in any suit pending in any court of record in either
of the United States, and he, she, or they shall refuse to appear before commissioners appointed to take his Qr her examination, under
a commission
properly issued and authenticated agreeably to the
laws and rules of the courts of the state from which it shall be sent,

exhibited, to obtain

or

appearing, shall refuse to

shall be annexed
or

to

answer to such legal interrogatories as
the said commission, and exhibited to him, her,

them, it shall be lawful for either of the said commissioners,

or

the party upon whose application the said commission was issued, to
apply to any judge of the superior courts of this state, or justice of
the inferior court of the county within which such person whose tes-

timony is required

may

reside; and

upon

producing before him such

commission, and his being satisfied of its regularity, and on affidavit

being made of such refusal, he shall issue

a

subpoena in the usual

form, directed to such person or persons as aforesaid, requiring him,
her, or them to be and appear before the said commissioners, at a
certain time and place, to answer to such legal interrogatories as
may be annexed to the said commission and then exhibited to him :

Provided, that he shall not be required to attend such examination
and give answer to the said interrogatories within less than two days
after the service of the said subpoena, neither shall he be obliged to
attend for such examination out of the county where he resides, nor
more than ten miles from the place of his residence; and upon due
service of the said subpoena upon such person or persons, the same
shall be returned to the commissioners on or before the time ap-

pointed for the examination, and the service of such subpoena proven
by the return of the proper officer; and on the refusal or neglect of
such person or persons to comply with its mandate endorsed on, or
annexed to, the said subpoena, and returned to the superior or inferior court, as the case may require, of the county in which such perpersons reside, he, she, or they shall be subject for such neor refusal to all the pains and penalties to which such person
persons would have been subject for a similar default in any cases

son or

gleet
or

pending in the courts of this state.—Prin. Dig. 143.

49. The act, entitled “ An act the more effectually to ensure the
tetimony of witnesses going beyond seas, or removing without the jurisdiction of the state, and aged and infirm persons, passed the eighth
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day of December, 1806, be', and the same is hereby re-enacted, and
declared to be operative and effectual in all cases pending or which
may be brought in the several courts of this state.”—Daw. Comp. 212.
50. In all cases which are or shall be pending in any of the courts
of this state, when any one person is the only witness to any material fact in any case, it shall and may be lawful to examine such witness de bene esse, on complying with the provisions of the aforesaid
act in so far as the same are applicable to such case, and that the
examination so taken shall be read in evidence in such cause, on the
terms and under the restrictions specified in the said act.—Daw.

Comp. 212.
51. In case either plaintiff or defendant may deem any witness or
witnesses material, on any cause or causes pending in any of the
courts of law in this state, and who are going beyond seas, removing
without the jurisdiction of the state aforesaid, or from age or other

bodily infirmity may be unable personally to attend the said court,
application by petition to the judge of the superior court, if the action is there pending, or, in his absence, to one or more justices of the
inferior court, stating the grounds for such application, to which petition the party so applying shall annex an affidavit, stating the materiality of the witness or witnesses, that he, she, or they are removing
without the. jurisdiction of the state aforesaid, or going beyond seas,
or from age or bodily infirmity are unable to attend court, and
that he cannot with safety proceed to trial without such testimony.
And it shall be the duty of the judge, justice, or justices, to grant,
the prayer of the petitioner, and fix a day on which he or they will
attend to receive and take the examination of such witness

and when he

or

wit-

they shall have so taken and received the
testimony aforesaid, the same shall be sealed up and directed to the
clerk of that court in which the suit or action may be then pending :
Provided, always, the adverse party have at least three days’ notice
for every twenty miles he, she, or -they may reside froth the place of
taking such examination: and, Provided also, that in case the person
or persons whose testimony shall have been taken return or be able
to attend such court, that then and in that case such written testimony shall not be received or read.*—C. D. 323.
For the form of
taking such testimony, see post, sec. 56.
52. When the testimony of any female shall or may be required
in any of the superior or inferior courts which may be held in this
state, criminal cases only excepted, it shall and may be lawful for
either party, on giving at least ten days’ notice to the adverse party,
or his, her, or their attorney,
accompanied with a copy of the interrogatories intended to be exhibited, to obtain a commission from the
clerk of the court jn which the same may be required, directed to
certain commissioners to examine all and every such witness or witnesses on such interrogatories as the parties may exhibit; and such
nesses;

or

examination shall be read at the trial

Daw.

on

motion of either party.—

Comp. 226.

♦This act was held to be superseded by the act of 1811, (sec. 47,
ante.) Query,
how far its revival supersedes the act of 18111—Lamar.
'
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53. If any person, as above recited,
commissioners appointed to take her or

ing, shall refuse to

answer

shall refuse to appear before
their examination, or appearsuch legal interrogatories as shall be an-

nexed to said commission, and exhibited to her or them, it shall be
lawful for either of said commissioners, or the party upon whose ap-

plication the said commission was issued, to proceed in conformity to
the laws now in force pointing out the mode of proceeding in cases
of failure or refusal to attend or answer interrogatories in other cases,
—Ibid.
Directions

for executing and returning Interrogatories to be used
in this State.

54. You will first fill up the blank left for that purpose in the dedimus (or commission) with the names (plainly written) of the commissioners present, who must be either two or three in number.
It is not necessary that either of them should be a justice of the
peace ora

freeholder; but they ought to be substantial, respectable

men.

The answers may be written on a separate sheet of paper, if (as is
generally the case) that which contains the interrogatories is not sufficiently large ; but they must not be in the handwriting of any of the
parties or of any attorney engaged in the case, nor must they be previously written by any such person, and then transcribed.
You first state the case exactly as it is stated at the head of the interrogatories, not omitting to put down (besides the names of the
parties) the title of the action, (as trover; ejectment, or whatever it
may be,) and also the court and county where it is pending.
Then follows the caption in this form ?—
Georgia,
>
By virtue of a commission from the honourable
County. ) the (superior or inferior) court of
county, to uS directed, we have caused A. B., the person in the said
commission named, to come before us, and being duly sworn true
answers to make to certain interrogatories to the said commission annexed, deposeth and answereth as follows:—
To the first interrogatory, he answers—
To the
And so

second, he
on

answers—

of the rest.#

Answered, subscribed, and
this

day of

A. B.
sworn

to before us,
18

C. D. Com.
E. F. Com.
G. H. Com.

(L. S.)
(L. S.)
(L. S.)

then be annexed to the commission and the interrogatories, and all sealed up in one packet; and it is customary,
but not indispensably necessary, to put as many seals as there are ofJiciating commissioners, and for the name of a commissioner to be
written by himself across each seal. The names of the parties to
The

*

The

answers

answers

must

of the witness, both to the direct and cross

signed by the witness.

interrogatories, must be

.
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the action should then be written on the back, and the packet directed
to the clerk of the court from which the commission issued.
If the packet is sent by a private hand, the same person who receives it from the commissioners ought to deliver it into.open court-.

If, however, this^ cannot possibly'be done, let him deliver it into the
clerk’s office, making the usual oath of his having received it from
the commissioners, or one of them, and that it has been in his possession ever since without, being altered or opened, which oath let a
justice of the peace administer in presence of the clerk.
If it is to be sent by mail, let the postmaster of the office where it
is received certify on the packet, (taking care to sign his name offl-

dally,) that he received that packet from one of the commissioners;
then let the postmaster at the place to which it is directed certify, in
like manner, that he received it “ by the due course of the mail.” The
person receiving it from the postmaster must follow the same directions as those who receive the packet from the commissioners.*
Where there are several Witnesses. they respectively depose and answer as follows :—
Sometimes the commission (or
The answers of A. B.
dedimus) includes several witnesses, some of the questions beTo the second interrogatory,
answers:—
ing addressed to one, and some
to another, and some others to
To the fourth interrogatory, he
.

both,

or

In such

all.

cases

it is

answers:—

*

best to have all the witnesses at

The

hand, that the examination may
be finished at

one

caption

then

may,

sitting.
run

The

in this

form:—

[By virtue of

a commission
from the honourable the (superior
or inferior) court of
county
to us directed,] we have caused

To the fifth

answers,
The

of I. P.
interrogatory, he

answers

&c.

answers

of J. K. and L. M.
interrogatory, they

To the sixth
answer,

&a.

A. B.
J. K.
L. M.

A, B., J. K., and L. M., the per-

in the said commissionnamed, to come before us ; and Answered, subscribed, and sworn
each of them, being duly and
to, before us, this
day of
-, 18
severally sworn true answers to
sons

make to such of the interrogatories to the said commission annexed as are addressed to himself,

C. D.
E. F.
G. H.

(seal.)
(seal.)
(seal.)

com.
com.

com.

But if the witnesses cannot be collected so as to be examined on
the same day, the answers of those who are present may be taken and
certified as above ; the papers all remaining of course in the
custody
of the commissioners until the remaining witnesses can be examined.
This will be done under a new caption, and their answers certified
like the others, excepting the difference of date. When the examination is completed, all the answers are to be annexed to the commis-

sion, sealed up, and returned
*

as

before directed.

See the form of the commission—Rules of
Court, post, c.

9.
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It is not deemed indispensable that the same commissioners who
shall have officiated in the first examination, should also act in the
second. For instance, the blank in the commission being filled up
with the names of C. D., E. F., and G. H., as commissioners, C. D.
and E. F. may act in the first instance, and E. F. and G. H. in the
second: provided, one of these two last has had the custody of the
answers taken by the two first.
For the rules of the
c.'

9,

s.

superior court in relation to interrogatories, see post,
46, 47; and for the manner of taking interrogatories in the magis-

trate’s court, see p.

55. Form

of

a

3, c. 2.

Subpoena Duces Tecum to
County.

Georgia,
Baldwin County.
A.B.
05.

C. D.

>

a person

redding out of the

To Mr. David Holden, greeting.
You are hereby required, that laying all other
business aside, you be and appear at the next
term of the superior court, to be held in and for
said county on the second Monday in January

bring with you into said court [here describe the paper sought
for particularly] which is intended to be used by the defendant as testimony in the above stated case, now pending in said court, (wherein
A. B. is plaintiff and C. D. defendant:) herein fail not, under the
next, and to

penalty of three hundred dollars.
Given under my hand, this tenth day of November, eighteen hundred
and thirty-five.
Joel Maxwell, Clerk.

56. Form

of

a

Petition for taking Testimony by Commisdon and de
bene

esse.

To his honour
the superior court

one of the judges of
of said state.
James Careful, showeth, that he has now a suit
pending in the superior court of said county, James Careful vs. David
Somebody, and for the successful prosecution of said cause your petitioner chiefly relies upon the evidence of one David York, and who
is going beyond seas> removing without the jurisdiction of the state,
(or, from age, or other bodily infirmity,) is unable personally to attend
the said court.
Your petitioner therefore prays that your honour
may cause a commission to issue for the purpose of taking his tesli>
mony, in conformity to the laws in such cases made and provided.
And as in duty bound, will ever pray, &c., this tenth day of Jlugusty
eighteen hundred and thirty five.

Georgia,

Baldwin County.
The petition of

,

James

Careful.

Form

of the Affidavit which must accompany the foregoing Petition,
Georgia,
) Before me, Isaac T. Cushing, a justice of the
Baldwin County. $ peace in and for said county, personally came
James Careful, and being duly sworn saith, that in a cause now
pending in the superior court of said county, James Careful vs. David
Somebody, one David York is a material witness for deponent in said
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and that the said David York is removing without the jurisdic.

(or going beyond seas, or from age, or other
bodily infirmity, is unable to attend said court;) and that he cannot proceed safely to trial without his testimony.
James Careful.
tion of the state aforesaid,

Sworn to and subscribed before me, this
tenth day of August, one thousand eight
hundred and thirty-five.
I. T. Cushing, J.

P.

CHAPTER VIII.

Cost in Criminal Cases.
1. Where any person or persons

criminal offence, whether

capital

or

shall be prosecuted for
otherwise, whether grand

any
or

petit larceny, whether as accessory before or after the fact, or any
misdemeanor whatever, it shall be the duty of the officer issuing a
warrant to arrest him, her, or them to direct the arresting officer in
writing, under his hand and seal, to make diligent search for all and
singular the estate, both real and personal, of such person or persons
so arrested, or so much thereof as will be, in his opinion, sufficient for
the payment of all legal costs and expenses that may be incurred in
such prosecution ; a true schedule of which property, so found and
secured, the said arresting officer shall render to the court to which
he returns the warrant so by him executed, unless the party arrested
gives good, security to pay the costs which may accrue on the
prosecution.
2. In the event of the said person or persons, charged as aforesaid,
being found guilty of the offence or offences wherewith he, she, or
they were charged, that then and in that case all the property found
as aforesaid, together with all and singular the estate, or estates, both
real and personal, which he, she, or they possessed of his, her, or
their own proper right at the time of his, her, or their arrest, shall,
and the same is hereby declared to be subject and bound to the payment of the costs and charges alluded to in the foregoing section
Prin. Dig. 344; Daw. Comp. 202; and see acts of 1830, p. 123.
If the person be acquitted ; see ante, p. 2, c. 6, s. 4.
3. It shall be the duty of the judges of the superior courts, in the
event of any person or persons being found guilty of any offence as
aforesaid, to cause judgment to be entered up for all costs which may
have accrued by reason of said prosecution.—And see post, s. 5.
4. It shall be the duty of all officers entitled to costs on any conviction had as aforesaid, to hand in their accounts into the clerk’s
office of the superior court within ten days after said conviction; and
within ten days after the receipt of the accounts in any case as afore-

said, the said clerk shall issue execution for the amount appearing to
be due by reason thereof, directed to, and to be collected by, the
sheriff, as in other cases; Provided, that nothing herein contained

"“Rules

Chap. 9.]
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shall be construed so as to prevent courts imprisoning persons found
guilty, as aforesaid, until all costs are paid.—Daw. Comp. 202; see
post, s. 6, 7.
5. It shall be the duty of the judges of the superior courts, in the
even! of any person or persons being found guilty, or upon report
made to the court of an escape from the jail, or from an officer having
in custody any criminal charged with the commission of any criminal

offence as aforesaid, to cause judgment to be entered up for all costs
which may have accrued by reason of said arrest and prosecution, in
order to save the county where the offence may have
the arrest and escape had, from the liability

or

1830,124.

been committed,
of costs.—Acts

'

,

6. It shall be the

duty of all'arresting officers, and all others entitled
to costs, on any conviction, or on any proceedings for the commission
of crime, where an escape is made from the jail, or from an officer
before confinement in jail, as aforesaid, to hand in their accounts into
the clerk’s office of the superior court within ten days after conviction,
or
escape of any criminal as aforesaid ; .and in all cases where the
arresting officer does not levy on a sufficiency of the.property of the
person or persons so charged, where there is property, which shall
be judged of by the court, he shall not be permitted to' take costs
from the county, and in receiving of costs shall be last paid.—Acts
1830, 124.
7. It shall be the duty of said clerk, after the judgment of said
court, in cases of conviction, or of the report of the escape of any
person or persons, as aforesaid, within ten days after the receipt
of the accounts in any case as aforesaid, to issue executions for the
amount appearing to be due by reason thereof, directed to and collected by the sheriff, as in other cases: Provided, nothing herein contained shall be so construed as to prevent courts from imprisoning
persons found guilty, as aforesaid, until all costs are paid, or release
any property which may have been levied on as aforesaid, where
escapes may be effected, either from the jail or an officer having in
custody any person or persons charged with the commission of crime.
—Acts

1830, 124.

CHAPTER IX.
RULES OF PRACTICE

At Law and in
Courts

Equity established by the Judges of the Superior
of the State of Georgia, June 11 th, 1835.
COMMON LAW RULES.

1. The order of

Judge Blackstone

;

heard in conclusion.

pleading shall correspond with that laid down by
and in no cause shall more than one counsel be
T

146

[Part II.

RULES

Appeals.
2. No appeal shall he entered unless good security is given : exceptions to the security on the appeal must be taken on or before the
last day of the first term of the appeal; and if such exceptions are
sustained, other and good security shall be given, or the appeal will
be dismissed. If the security, good at first, becomes insolvent pending the appeal, the party appealing shall give other good security,, in
the discretion of the court, or the appeal shall be dismissed.3. Appeals must be entered by the appellant in person, or by his
attorney at law, or by any attorney in fact, duly authorized by warrant
for that purpose; which warrant shall be filed in the clerk’s office at
the time of entering the same. Upon cause shown, the court will allow time to file such warrant; but such appeal shall be of course dis-

missed ; and execution issue without further order, if such warrant be
not filed within the time allowed.
4.. Appeals shall be tried at the first term after the appeal has been

entered, unless good cause be shown for a continuance

; among which
causes of continuance, a motion on oath, to make a substantial
amendment to either declaration or answer shall be considered suf-

good

ficient, unless the opposite party shall permit the amendment to b^

made instanter. No appeal case shall be continued more than twice
by the sartie party, but for unavoidable providential cause.
5. When an appeal is entered, either of the parties litigant may
make any amendment of the declaration or answer they may deem
necessary. The party amending shall give notice thereof in writing,
accompanied by a copy of the amendment to the adverse party, three
months previous to the next term after the appeal; and if the party
amending fail to give such notice, and the adverse party" will state
on oath, or the attorney at law state in his place, that he is taken
by
surprise, and is less prepared for trial in consequence of the amendment, the cause shall be continued at the instance of the amending
party.
6. The following shall be the form of the recognisance upon an
appeal to be taken by the several clerks of the superior and inferior
courts in all cases of appeal; which recognisance shall be entered on
the minutes of the court and attested
A. B.
VS.

by the clerk.
for

and verdict for the \
cents and cost
The

dollars and

being dissatisfied with
C. D. j the verdict of the jury rendered in the above cause, and
having paid all cost and demanded an appeal, brings E. F. and tenders
him as his security, and they, the said
and E. F., acthe
knowledge themselves jointly and severally bound to
for the
payment of the eventual condemnation money in
said cause.
In testimony whereof,
this
day of
18

they have hereunto set their hands and seals
L. S.
L. S.

Chap. 9.J
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Answers.

7. In all cases, the answer of the defendant to a plaintiffs declaration shall plainly, fully, and distinctly set forth the causes and points
of defence, and the evidence on trial shall be confined to the same.

Attorneys.

)
t

8.

Every person making application for admission to the bar, must
apply to some superior court in this state, and produce satisfactory
evidence to the court of his being twenty-one years of age, of good
rporal character, and of his having read law. A certificate of good
moral character, and of the applicant’s being of full age, signed by any
judge of the superior court of this state, or any reputable practising
attorney tiiereof, will be deemed sufficient; but from all other persons, a written affidavit will be required—and shall- undergo the whole
examination touching his qualification in open court.
All applicants
for admission shall be examined on the principles of the common and
statute law of England in force ih this state, the principles of equity,
the constitution of the United States, and of the state of Georgia, the
,

statute

laws of this slate, and the rules of court.

And in

no case

shall

any person be admitted who shall not be considered by the court to
be qualified for the practice of the law. And the following oath shall
be administered to every applicant upon his admission, viz.:—

I, A. B., do solemnly swear, (or affirm, as the case may be,) that I will justly

and

uprightly demean myself according to law as an attorney, counsellor, and

solicitor; and that I will support and defend the constitution of the United
States, and the constitution of the state of Georgia: So help me God.

After which, the

following cofnmission shall be issued by the clerk.

STATE OF GEORGIA.
At a superior court holden

in and for the county of
term, 18

at

,

Know all men by these presents, That at the preserit.sitting of this court
A. B. made his application for leave to plead and practice in the several courts
of law and equity in this state : Whereupon, the said A. B. having given sat-

isfactory evidence of,good moral character, and having been examined in
open court, and being found well acquainted and skilled in the laws, he was
admitted by the court to all the privileges of an attorney, solicitor, and counsellor in the several courts of law and equity in this state.
(L. S.)

*

In

testimony whereof, the presiding judge has hereunto
hand, with the seal of the court annexed, this
in the year 18
day of

set his

C. D.

E. F. Clerk.

Judge Superior Court—Dt. Geo.

9. No attorney shall ever attempt to argue or explain a case, after
having been fully heard, and the opinion of the court has been fully
pronounced, on pain of being considered in contempt.
10. In all cases where payment or satisfaction shall be made on
any judgment or execution, either in whole or in part, it shall be the
duty of the attorney receiving the same, forthwith to enter an
acknowledgment thereof, and affile the same of record in the office
of the clerk of the court where such judgment was rendered; and
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required to record such acknowledgment

among

the

other proceedings in the cause, and also to make a note thereof on
the docket of judgment opposite the place where such judgment is
entered. And any attorney failing- to comply with this rule, on or
before the last day of the term next succeeding the making of such

payment or satisfaction, shall be considered in contempt, and shall
fine not exceeding twenty-five dollars, which it shall be the
duty of the court to impose, and he shall thereupon moreover direct
the recording and noting-of such payment or satisfaction.
pay a

11. Writs and other proceedings may be signed by professional
firms. When there is no firm, the Christian name of the attorney
shall be added; but the usual abbreviations and initials of all Christian names shall be sufficient.
12. No attorney or other officer of court shall be taken as bail in

suit or action depending or undetermined therein, or as security
appeal or other proceeding. And for a violation of this rule,
the attorney or officer in court so offending shall be punished as for
a contempt, and the party shall be compelled to give other bail or
security.
any
on

any

Bail.

13. In any case where a defendant, who has given bail, and has
final judgment obtained against him, is confined in any jail in this
state, other than that of the county from whence the first process

issued, the capias ad satisfaciendum against such defendant shall be
considered as executed so far as to release the bail, when placed in
the hands of the sheriff of the county where the said defendant is
confined; and when the plaintiff or his attorney is notified of such

confinement, and neglects to charge him with the said capias ad
satisfaciendum, within a reasonable time, the same .shall be considered as executed, so far as to release the bail, and' the
motion and proof thereof, shall be discharged.

bail,

on.

Certiorari.
14. No certiorari will be sanctioned unless the alleged error be
distinctly set forth jn the petition and no other errors shall ‘be insisted upon, at the hearing, than are stated in the petition. '
15. All writs of certiorari, shall, after having been docketed by
the clerk, be delivered to the magistrate whose proceedings are the
subject of complaint; and written notice shall -be given to the opposite party in interest, at least ten days before the hearing of the cause ;
unless the certiorari shall be applied for and sanctioned within twenty
days after the decision complained of.

Claims.
16. In all

of

claims, as the burden of proof rests with the
plaintiff in execution, he is entitled to the conclusion, but if the claimant introduces no evidence, he shall have the conclusion, and the
cases

plaintiff in execution shall in every case pay the jury fee: and in
cases of
illegality the plaintiff in execution shall, in like manner, pay
the jury fee and conclude.

18.-
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court.

of claims, when either the plaintiff in execution or the
pending the claim, their representatives may be made
motion, and on producing letters testamentary or of

cases

claimant dies,

parties, on
administration.
When a claim case is called in its order for
be tendered within five minutes, or the levy will

trial, an issue must
be dismissed, and

exceptions will be allowed to the bond or-affidavit in cases of
or attachments after issue joined, except such as are taken in
writing at or. before the joining such issue.
no

claims

26.No

Clerks and

Sheriffs.

19. When a civil or criminal process shall
the sheriff, or his deputy, if no levy or service

formity with the exigency
turn, the cause why such
property which hath been
duty to state the cause of

have been delivered to
has been made in conthereof, he shall state specially, in his relevy or service jjias not been made. If
levied on remains unsold, it shall be his
its so remaining unsold,-and to give a par-

ticular description of the same.
20. The sheriff shall make a return to the clerk of the court at the

opening thereof, of the names of the coroner and constables -of
the county, four of which constables the sheriff shall notify to attend
each term, until the whole shall have served in turn; and the sheriff
shall be bound always to have at least four staves for the constables.
21. Every clerk and sheriff who cannot produce all the rules of
court when required, shall be fined not exceeding ten dollars.
22. The clerks shall keep a separate book in which they shall
register the names of all persons who may be fined by the court, the
time when, the offence for which they are fined, the amount received
and disbursed;
23. No clerk shall suffer arty original paper of file to be taken
his office in vacation, without an order from the judge for

from
that

purpose.
24. The sheriff of each county shall keep a bench-warrant docket,
on which he shall enter all bench-warrants delivered to him, and the
time when executed, if executed, the time when they may be delivered to him, and if not, the reason why they were not executed.
25. The sheriff shall in all cases put the purchaser of real property
at sheriff’s sale into possession of the premises, without further order
or

proceeding, when the defendant in execution was in possession of
levy or sale.—See statute, post, p. 3, c. 4.

the same at the time of the
s. 59.

Collateral Issues.

appeal shall be allowed in collateral issues ordered by the

court; but the court will, in its discretion, grant a nevv trial, upon
surth terms as shall appear just and reasonable.
But where such
collateral issue is tried in the inferior court, and said court is dissatisfied with the verdict, they may permit an appeal to the superior

court, at their discretion.
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Commissions.
27. The

following shall be the form of a commission to take testlby interrogatories :—
s honour
one of the judges of the
Georgia
court for the county and state aforesaid.
County.
To
esquires, greeting.
Whereas, there is a certain matter of controversy now depending
court for said county, between
in the
mony

| By hi

is a material witness in said suit, and canattend our said court in person without manifest inconvenience.
Now know ye, That we, reposing especial trust and confidence

and whereas
not

in your

prudence and fidelity, have appointed you, and you, or any
of you, are hereby authorized and required to cause the
said
personally to come before you, and, after being
concerning the said suit,
duly swbrn, to examine
agreeable to the interrogatories hereunto annexed ; and the answers
to the same being plainly and distinctly written, you are to send the
same, closed up under your hands and seals, to our said court, to be
held on the
next, together with this writ,
day in
one of the judges of said
Witness, the honourable
court, this
day of
•
,
28. Commissions may issue in blank in so far as relates to the
two or more

names

of the commissioners, but the

names

of the witnesses intended

be examined shall be'distinctly specified in the notice served upon
the adverse party, preparatory to issuing the commission.—See 23d
section of the Judiciary Act of 1799—in Prince, the 22d section,
211th page.
29. The time to be allowed for the return of commissions from
to

any part of the United States of North America, if less than one
hundred miles distant from the place of trial, shall be one moftth;
if a greater distance, and less than five hundred miles, two ‘months ;
if at a greater distance, three months; to any part of the West Indies,
or South America, four monthsor to any part of Europe, eight
months.
30. When a cpmmission is returned, it shall remain with the clerk,
for the benefit of either party, and may be opened by consent of
both parties, such consent being written on the cover of the com-

mission, or by an order of the judge, either iq term time, or in vacation, but such order, if applied for in vacation, must be upon five days’
notice to the adverse party, or his attorney; and in cases of commission returned not executed or directed according to rule, either
party in the cause shall, upon five days’ notice to the adverse party
or his attorney, be permitted to return the commission and its contents to the commissioners, to be properly executed and directed.
31. Commissions may be sent and returned by mail: to entitle
the party to open the commission, the postmaster, his deputy or
assistant, must receipt on the back, “ Received from A. B., one of
the commissioners,” the names of the commissioners must be written across the seals of the envelope, and the commission have such

Chap. 9.J
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will enable the court to .know that it

was

intended for

that court, and the usual abbreviations or initials of Christian names
of the commissioners, witnesses, attorneys, clerks, magistrates, and

postmasters, shall
32. When

a

be sufficient.

,

commission issues to examine

a

witness, its not

having been returned shall be no cause of continuance, unless the
party seeking the continuance will make the same affidavit of the
materiality of the testimony as in the case of an absent witness.
Consent.
33. No consent between

attorneys or parties will be enforced
by the court unless it be in writing, and signed by the parties to the
consent.

34. No consent to

dispense with pleading will in

any case

be

allowed* nor will any evidence be received of. the contents of any
written agreement between attorneys alleged to be lost, other than
a sworn copy of said agreement.
Continuance.
-35. In all applications for continuances upon the ground of the
absence of awitness, it must be shown to the court that the witness

is

absent, that he has been subpoenaed, that he resides in the county

where the case is pending, that his or- her testimony is material,
that such witness is not absent by the permission, directly or indi-

rectly, of such applicant, that he
that he
ness

at

or she expects and believes
she will be able to procure the testimony of such witthe next term of said court, and that such affidavit or

or

application is made, not for delay, but to enable the party to procure the testimony of such absent witness or witnesses, and must
state the facts expected to be proved by such witness.
36. When on an application for a continuance the party makes
an Affidavit of the facts which he expects to prove
.by the absent
witness, the opposite party shall not be allowed to force a trial by
ah

admission of the facts stated in such affidavit.

Default.
37. Upon opening a judgment by default, the defendant shall plead
instanter to the merits of the action; and no default shall be opened
but upon payment of all costs which may have accrued, including
two dollars of the attorney’s fee: the entry of default
upon the
bench docket shall be sufficient evidence of the judgment. If the

plaintiff allege himself to be surprised by the plea, the

cause

shall

be continued at the instance of the defendant.
Dockets.
38. After the court is

opened, and until it adjourns each day, the
judges’ dockets shall not be subject to the inspection of the bar, or
their clients.
39. A criminal

claims and

docket,

special writs,

a

as

docket of original writs and processes,

also

a

docket of appeals, shall be made
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by the clerk for the use of the court, copies of each of which

40.The

shall be furnished the bar, and shall be delivered at the first opening
of the term ; and all causes shall be called and tried in the order in
which they are docketed, without any preference or delay, unless it
shall appear to the court that it shall be injurious to press a cause'to
trial when regularly called. A different order in calling the docket

4421..AAnl

may be pursued by the court, in its discretion, for the purpose of
giving facility and expedition to its proceedings. The dockets shall
be called but once; but if parties by consent, under permission of
the court, continue their cases from day to day, said cases shall not

stand for trial until all the other business of the court is finished,
and then they may be tried in their order, at the discretion of the
court.

clerk of each court shall keep a motion docket, on which
shall be entered all motions originating in the said court, or transferred
for argument from other counties. A party applying to have a motion docketed, shall certify in writing to the clerk the delivery of a
brief of such motion to the judge, and shall pay to the clerk one
dollar at the time of docketing the same. All motions shall be called
and heard in the order in which they are docketed, nor shall any
motion be heard until the same shall have been docketed in conformity
to this rule.

cess,

Exceptions.
matters

appearing

on

the face of the declaration

or pro-

that would not be good in arrest of judgment, shall be taken

advantage of at the first term, and will be immediately determined
on
by the court; unless where the court may entertain a doubt as
to the law on the point: if so, the cause will be suspended,
giving
the defendant leave to plead his exceptions specially, together with
any other matter which he intends to rely on in his defence.
The
exceptions thus pleaded shall be argued at a subsequent term, and
if not sustained the plaintiff shall have his election to try then, or
to continue without a showing.
Executors and Administrators.

administrator.shall not be permitted, in
deed, bond, bill, note, or other written in&truor intestate,
being the foundation of the plaintiff’s action, without an oath or affirmation endorsed on such plea or
answer, that he has reason to believe and does verily believe that
such plea or answer is true.

answer,
ment of

executor or

to deny any
his testator

43. When

Illegality.
affidavit of illegality

is made, on account of partial
payment made on the execution, the defendant at the time of making
such affidavit must pay up the amount he admits to be due, or the
sheriff shall proceed to raise that amount and accept the affidavit
*•

an

for the balance.
44. No second affidavit of
sheriff or other officer.

illegality shall be received by

any

45.No
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Imparlance,
imparlance shall be allowed
-

on writs of* scire facias,
recognisances, either on the civil or criminal side
of the court, to make executors or administrators parties to a cause
pending therein, or for the revival of judgments, unless upon special

issued

cause

to

enforce

shown to the court.

Interrogatories.
46. When a cause is proceeding ex parte to a jury, interrogatoties may be served by depositing a copy with the Clerk, and posting
a notice to that effect in his office, addressed to the party in default,

days before suing out a Commission. No exception to a written
interrogatory on the ground that it is a leading question shall prevail, unless it be filed, with the interrogatories, before the issuing of
ten

the commission.
47. All objections to

the execution and returns of interrogatories
appeal trials, the form of the commission, or service of notice,
must be made by the party seeking to avail himself of them, before
the cause has been submitted, to the jury, or they will not be heard
by the court: provided that the said interrogatories have been twentyfour hours in the clerk’s office; and if they have remained in the
possession of the party intending to use them, they shall be communicated to the adverse party before the cause is called for trial.
Justices of the Peace.
48. The justices of the peace shall return all examinations and
recognisances by them taken, or other, papers that may be necessary to be acted upon by the superior courts of their respective
counties, on or before the first day of the term of each court, except
in the counties of Richmond and Chatham, where they shall make
said return ten days before said courts, if taken that length of time
before the sitting of the court.
Lost Papers.
49. Upon the loss of any original declaration, plea, bill of indictment,'or other office papers, a copy of the Same shall be established
on

instanter.
50. Whenever a party wishes to introduce the copy of a deed or
other instrument, between the parties litigant in evidence, the oath
of the party stating his belief of the loss or destruction of the original,
and that it is notin his possession, power, or custody, shall be a sufficient foundation for the introduction ofsuch secondary evidence.
51. Whenever a party wishes to introduce the copy of a
grant in
evidence, the oath of the party, stating that the original is not in his

power or possession, and that he knows not where it
sufficient foundation for the introduction of such copy.

is, shall be

52. When any person shall seek to establish lost
papers under the
6th section of the judiciary act of 1799, he shall present a petition to
the superior court, together with a copy in substance, of the paper

lost,

as

nearly

as

he

can

recollect; which copy shall be sworn to by
v
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the party, or proved by other evidence ; whereupon a rule nisi may
be obtained, calling upon the opposite party to show cause (if any he
copy should not be established in lieu of the original
lost, which rule shall be personally served on the party, if to be

have) why the
so

found within the state, and if he cannot be found,
nisi shall be published in some public gazette in

space

then the said rule
the state for the

of three months.
Motions.

53. All grounds of motion for nonsuit, in arrest
-for continuance, all objections to testimony, and

of judgment, and
all exceptions to
declarations, must be urged and insisted upon at once. And after a
decision upon one or more grounds, no others afterward urged will
be heard by the court.
All motions for amendment of the declaration shall be made
the first term, or, after the case is continued, at any subsequent

54.
at

term ;

and all motions for amendment of the

answer

shall likewise

be made after the continuance of the case ; and a copy of the amendment in either case shall be served on the
opposite party. No
declaration or answer shall be amended after the case has gone to
the' jury; and all exceptions to the declaration, or answer to causes

pending

upon

appeal, shall be taken and urged before the

cause

has

been submitted to the jury.
55. On all rules to show cause, the party called on shall begin and
end his cause; and on all special matters, springing out of a cause at
issue, the actor or party submitting a point to the court shall in like

begin and close; and in all eases arising ex-delicto, if the
pleads justification and takes upon himself the burden of
proof, he shall have the like privilege.
56. Every motion for any rule or order shall be submitted to the
court in writing by the counsel who makes it, and if granted by the

manner

defendant

court, shall be delivered to the clerk.
Notice.

57. No notices under the 6th section of the judiciary act of 1799,
hereafter to be served, shall be available, unless the party for whose
benefit they shall be served, or his agent, shall previously have made

affidavit, (or his attorney stated in his place,) that the deponent or
attorney has reason to believe the books or papers, required to be
produced, are or have been in existence, that he believes they are

within the possession, power, or control of the person notified, and
that they are material to the issue, (which affidavit shall be filed in
office before the notice shall be available,) nor unless the court shall
be of opinion that the books or papers sought to be obtained are material to the issue. And it shall be deemed a sufficient compliance
with the notice, (whether served heretofore or hereafter,) if the party

notified, being
wherein the

resident of any other county of the state than that

is pending, shall make an affidavit in writing before
judicial officer of the state, that the books or papers required
not produced, are not, nor have been in his
possession, power,

some

and

a

case
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control since the service of such notice. And if the person notified be or reside without the state at the time of receiving such no-

or

an affidavit to the foregoing effect, taken before some judge of
superior or county court of the state or kingdom in which he
may be, shall be deemed sufficient.
5& In actions of assumpsit for the recovery of unliquidated demands, a bill of particulars shall be annexed to the copy.served on
the defendant; and in every case where the plea of set-off shall be
filed, a copy of the set-off' shall be filed at the time of filing the
answer; and when the bill of particulars is not annexed to the declaration, the plaintiff shall lose a term ; and if service of said bill of
particulars is not effected upon the defendant by the succeeding

tice,

the

6621..NAo

term,

a

nonsuit shall be awarded.

59. When a merchant or tradesman, being party to a suit in any
of the courts of this state, shall be notified to produce his books of
accounts, or any of them, to be used as testimony on the trial, if
the party so notified shall transmit to the court in which the case is<

pending

a transcript from his books of all his accounts and dealings
with the opposite party, together with an affidavit (taken pursuant
to the fifty-ninth common law rule of court) that the same is a fair
and perfect transcript as aforesaid, and that he cannot produce
the book or books required without suffering a material injury in his

trade, this shall be deemed

a

compliance with the notice: Provided,

if the adverse party will swear that he verily believes that the books
contain entries material to him which do not appear in the transcript,
the court will grant him a commission to be directed to certain pernamed

by the parties, and approved by the court, to cause the
produce the book or books required, (he being first
sworn that the.book or books produced is or are all that he has that
answer to the description in the notice,) and to examine said books,
sons

adverse party to

and to transmit to the court a fair statement of the accounts between
the parties, under their hands, sealed and transmitted, as on other

commissions, which statement, when received, shall
sufficient compliance with the notice.
60. All notices required t& be given to any officer
must be in writing.

be deemed

a

of the court,

New Trials.

motion for a new trial shall not operate as a supercedeas,
unless an order to that effect be entered on the minutes; and in
every application for a new trial, a brief of the testimony in the cause
shall be filed by the party applying for such new trial, under the revision and approval of the court.

Prochein Ami.

prochein ami shall be permitted to institute any personal

name and behalf of an infant, until such prochein ami
shall have entered into sufficient bond to the governor of the state,
for the use of the infant and his representatives, conditioned well and

action, in the

faithfully to

account of and

concerning his said trust, which bond

63.Al
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may be sued by order of the court in the name of the governor, and
for the use of such infant; and such bond shall be filed in the office
of the clerk of the court in which the suit may be commenced.

Recognisances.

recognisances taken by the clerk for the appearance of
parties or witnesses, shall be written in a book for that purpose,
separate and distinct from the minutes, to which he shall affix an
alphabetical index.

either

Scire Facias.
64. Writs of scire facias, issued to revive judgments, shall be returnable to the next superior court of the county where the defendant or defendants reside, under the following regulations, viz.;—The

party suing out such writs shall procure a full exemplification of the
record of the

judgment, which shall be sent to the clerk of the superior court of the county where the scire facias is made returnable,
and filed with the same, whereupon judgment may be revived on
such exeniplification, in like manner as if the original judgment had
been recovered in the county where the scire facias is made re-

turnable,
65, A suggestion of the death of either party, for the purpose of
enabling the survivor, or the representatives of such deceased party
to issue scire facias to

revive, may be made either
in vacation; in either case, the order for issuing
shall be of course, and be granted by the clerk ; and

in term time or
the scire facias
such suggestion,
and the order thereon, shall be filed among the proceedings in the

cause,

Signing Judgments.
66. In all and every case

when

a

verdict has been obtained

at

law, and an appeal entered without judgment, signed upon
the said verdict, judgment shall not afterward be signed further back
than the time of disposing said appeal,
common

Subpoena.
Subpoenas duces tecum may issue against third
order, at any time, upon application to the clerk.

67.
out

persons

with-

Surveys.
68. County surveyors are required to deliver copies of
resurveys,

by them made,

of the parties concerned, upon their appli caproper costs, within ten days after such application is made ; and the surveyor executing a survey shall be bound
to attend court to prove the same, and shall be allowed the
per diem
pay of a witness attending upon subpoena.
69. Surveys of lands in any quantity of two hundred acres, or
less,
shall be laid down by a scale of ten chains to the inch; and over
that quantity, by a scale of twenty chains to an inch.
to each

tion, and at their

70. JVo survey

own

made under the rule of court shall be received

in
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evidence, unless it appears that at least ten
of

74.Witnes

days’ notice Of the time

commencing such survey was given to the opposite party by the

who offers it in evidence.
71. Every surveyor shall represent on his plat, nearly as he can,
the different enclosures of the parties, and the extent or boundaries
within which each party may have exercised acts of ownership.
72. After a cause has gone to the jury, and any evidence been'
heard in it, neither party shall be allowed to make any objection to
a rule of survey made in the case, or the manner in which it may
have been obtained, or the survey executed.
73. Either party, in actions of ejectment, shall be entitled, as
matter of right, to a rule of survey, upon application to the cl jrk in
vacation.
one

Witnesses.
shall first be examined

by the party introducing

them, then cross-examined by the adverse party : further examination shall not be had, but by leave of the court first obtained, and
then only upon the declaration of the attorney or witness, that a
material fact has not been stated, to which all further inquiries shall
be directed ; and in all cases in which more than one attorney is
retained on either side, the examination and cross-examination shall
be conducted by one of the counsel only, and at the opening o ihe
case, both parties shall state to the court, to which attorney
amination and cross-examination of witnesses is confined.

the

ex-

RULES IN EQUITY

1. When a bill has been sanctioned and filed, and the usual protaken out and served or advertised according to the rules of
court, and no answer shall be filed within the time allowed, if thef
defendant or defendants still remain in contempt at the next term
thereafter, so as to entitle the complainant to have his bill taken pro

cess

confesso, the order shall be made by the court on application of the
complainant; but such order shall only operate as an interlocutory
d-ecree, which shall entitle the complainant to have his cause submitled ex parte to a jury ; provided always, that if the complainant
or complainants shall swear or affirm that the answer of the defendant or defendants to the whole or part of the charges contained in
the said bill is absolutely necessary, and that without such answer
he, she, or they cannot support the truth of his, her, or their allegations, the court may permit such complainant or complainants
to make a special oath or affirmation
(as the case may be) of what
he, she, or they know or believe the said defendant or defendants
could or ought to answer, and such oath or affirmation may be given
to the jury,
together with the bill and other proof.
2. When a defendant or defendants reside out of the county in
which a bill originates, and is sanctioned, which fact must be verified
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by affidavit, the court, or judge at chambers, shall pass such order
for appearance and answer as the distance of the defendant’s residence shall warrant, service or publication of which order, according
to the exigency thereof, shall be deemed a sufficient service to compel an appearance; and subsequent proceedings shall be the same
as if the defendant or defendants had been served with process by
the sheriff of the county where the subpoena is made returnable.
And if it shall appear by affidavit that a defendant is absent from this
state, or cannot be found therein, service may be effected by publication in a public newspaper upon the order of the court, requiring him
to appear and answer the complainant’s bill in such time as the court
may direct.
3. A plea or demurrer, in part or to the whole of a bill, shall be
filed at the return term, and shall be argued during the term, or upon
motion and cause shown at such other time as the court may direct.
The court will, however, in its discretion, upon sufficient cause shown,
grant further time for filing such plea or demurrer, and such order
shall express the time within which the same shall be filed, and the
further time thereafter within which it shall be argued or be considered as dismissed. And notice in writing of the filing of such plea
or demurrer, shall be given to the adverse
party or his counsel at
the time of filing thereof. The defendant or defendants in any bill
in equity may demur, plead, and answer at the same time, at the
first term; the demurrer, plea, and answer may be separately disposed of in their order, but the filing of the plea or answer shall in
no case operate to overrule the demurrer.
4. All answers shall be filed within four months after the adjournment of the court to which the subpoena is returnable, unless further
time be granted. Exceptions to answers must be filed before the
hour for jury business on the second day of the term thereafter, or
said answers will be deemed sufficient; and if such exceptions shall
be sustained by the court, the defendant shall perfect his answer
within such further time as the court may order. But if said amended
answer be defective, the defendant may be punished as for a contempt, and shall pay all costs that have accrued up to the time of filing
such defective answer. Nothing in this rule shall be construed to
prevent, the respondent from filing his answer at any time after the
filing a bill for injunction against him, and moving, the judge at
chambers, 'who granted the bill for the dissolution of the injunction, if
the equity of the bill shall be sworn off by the answer. But in such
cases, a rule nisi, stating the grounds of the application, and fixing the
time and place of hearing the motion, shall be served upon the complainant at least ten days before the hearing of any such motion ; and
the judge shall have power to order such amendments as are
usually made in open court, and to hear and determine exceptions
to answers.

5. A

general replication to the

admitted in the

answer

shall be filed, and what is.

admitted, notwithstanding such
general replication. „No special replication, shall be received, but
•the complainant may, by his replication, controvert any part of the
answer

shall remain
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Facts stated in the defendant’s answer, if he will admit the rest to be

and such replication shall be confined to the particular matter
controverted, and the defendant shall only be obliged to produce
proof of such controverted matter. In either case, the cause shall
true;

be at issue after replication filed without rejoinder.
6. In trials in equity, the jury shail be taken from the panel of
the grand inquest, in the manner prescribed by law for the selection
of special jurors.
7. When a bill praying an injunction is presented to the judge
for his sanction, there shall be annexed to it the clerk’s certificate of

payment of costs, and security being given as required by law ; and
on application to the judge,, additional security maybe ordered if
circumstances require it. All injunctions shall be granted until further order had thereon.
8. That an injunction shall not issue to stay proceedings at law, in

action in which a verdict shall have been given for money, unless
of money equal to the amount which the party applying for
the injunction acknowledges to be due, is deposited with the clerk
of the court, to be paid to the adverse party; and a certificate of
such payment shall accompany the bill.
9. When either parly in a suit at law shall be desirous of obtaining the interposition of the court, in the exercise of its equitable
jurisdiction, in the prosecution or defence of said, suit, the application therefor shall be by bill, which may be sanctioned by the judge,
upon such terms as shall seem just and reasonable.
10. Commissions shall be issued, returned, and published, and
notice of interrogatories given in like manner as in cases of common
law; and the like rules shall be observed on application for conany

a sum

tinuances.
11. The oath

or affirmation of a defendant, to his or her answer,
following form:—“You, A. B., do swear, or solemnly,
sincerely, and truly declare and affirm, (as the case may be,) that
what is contained in your answer, as far as concerns your own act
and deed, is true, of your own knowledge ; and that what relates to
the act or deed of an^ other persons, you believe to be true.”
12. Bills may be revived by petition to the judge at chambers,
or at a term time; and
upon the presentment of a petition for that
purpose, an order for the revival of the bill nisi causa, on the first
day of the term next thereafter, shall be passed : a copy of petition
and order shall be served by the sheriff on the defendant, at least
twenty days before the meeting of the said court. No bill or subpoena will be required.
13. When a case in equity shall be tried by a jury, who shall
render a verdict for a specific sum, a decree shall be entered for such
a sum, and such execution
may be issued thereon as if the cause had
been decided at common law. Where the finding of a jury is special,
and requires the payment of money, and some duty to be performed, the sum so found may be recovered in the manner herein before
provided ; and such duty shall be enforced by the court, by attachment for contempt, or otherwise, according to the course of proceedings in equity.

shall be in the
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14. The clerk shall

keep

a

docket for equity cases, distinct and

separate from the causes at common law, in which

shall be registered

the names of the parties, and titles of all bills, at the time of filing
the same, with notices of the pleadings and orders in the cause up
to the final decree.
15. In all cases where the parties go to trial upon the bill and
answer

alone, the complainant’s solicitor shall have the conclusion.

16. After appearance by the party, defendant to any bill in equity,
by any solicitor of this court, the service of any subpoena to make
better answer, or any rule or order of the court on such defendant

solicitor, shall be sufficient. Service upon complainant, or his solicitor, shall in like manner be deemed sufficient service.

or

17. Copies of all deeds, writings, and other exhibits, shall be filed
with the bill or answer, and no other exhibits shall be admitted* unless

by order of the court, for some special and good cause shown. The
production of the original, if not admitted by the answer, may be
required on the hearing: and upon application to the court, or to
the judge in vacation, and causes shown, the original of any exhibit
will be ordered to be deposited in the clerk’s office, for the inspection
of the adverse party.
1 & Applications for writs of ne exeat other than such as are provided for by the act of December 6th, 1813, shall be upon bill filed,
and sworn to or affirmed by complainant, or his attorney in fact; and
such oath or affirmation shall particularly state the amount of the
debt claimed, and that the sum to be mentioned is then due, and that
there is reason to apprehend the loss of the whole, or a part of
said sum, if the defendant should depart without the jurisdiction of
the court. The sheriff shall discharge the defendant from custody
under such writ, upon his giving bond, with two good securities,

(who shall be liable to be excepted to, in like manner as in case of
at common law,) conditioned for the payment to the complainant,

bail

his executors, administrators, of such sum as shall be decreed, with
interest and costs, and further in all respects to do, conform to, and

perform the decree of the court in the premises.
19. When auditors have made up their report, the same shall be
returned into the clerk’s office without delay, and shall remain open
to the inspection of both parties.
20. A docket of decrees, and

also

a

docket of executions, or other

process for the enforcement of decrees, shall be kept by the clerk,
in cases in equity, in like manner as the dockets of judgments and
executions at law; and the acknowledgments of satisfaction on decrees

in

equity

like penalties,

be enforced in the
judgments at law.

may

as

same manner,

and under the

SI. The rule at common law which requires a prochein ami of
infant to give bond to account, &c. shall also be observed in

an

equity.
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DUTIES OF VARIOUS OFFICERS
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CHAPTER I.
JUSTICES

OF THE PEACE.

1. Justices of the peace are appointed within certain limits
conservation of the peace; and for the fexecution of divers

for the
things

comprehended within their commission, and within divers statutes
committed to their charge.—Dalt. c. 2.
2. The general duty of the conservators
mon

of the

peace,

by the com-

law, is, to employ their own, and to command the help of others,

and pacify all such, who, in their presence, and within their
jurisdiction and limits, by word or deed, shall go about to break
the peace.—Dalt. c. 1.
3. If a conservator of the peace, being required to see the peace
kept, shall be negligent therein, he may be indicted and fined.—Dalt.
to arrest

.

c.

1.

„

4. And if the conservators of the peace
over

next

have committed or bound
offenders, they are then to send to, or be present at the
superior court, there to object against them.—Dalt. c. 1.
There shall be two justices of the peace in each captain’s disany

5.
trict in the several counties of this state, who shall be elected on the
first Saturday in January, 1821, and on the first Saturday in January every fourth year thereafter, by the citizens of the district to
which they respectively belong, entitled to vote for members of the
General Assembly; which elections shall be superintended by three
freeholders of the district, whose duty it shall be to take the follow-

ing oath, to be administered by the captain of commanding officer of
district, or any magistrate of the county, to wit: “ 1, A. B., do
solemnly swear that I will, to the best of my abilities, superintend
the election of justices of the peace for this district: So help me God.”
said

And' said freeholders shall transmit a-return of said election, within
twenty days, to his excellency the governor, who is hereby authorized to commission the person or persons so elected accordingly;
and the said justices of the peace shall hold their appointments during the term of four years, and until their successors are elected and

qualified, unless they shall be removed by conviction on indictment
superior court, for mal-practice in office, or for any felonious
or infamous crime, or
by the governor on the address of two-thirds

in the

x
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of each branch of the General
or vacancies shall happen by

M

Assembly ; and when any vacancy
death, resignation, or otherwise, of
any justice or justices of the peace, it shall be the duty of one of the
justices of the peace, and two freeholders—which said freeholders,
previous to holding said election shall take the oath above prescribed—
to advertise, in three of the most public places in the district where
such vacancy or vacancies may happen, the time of holding an election for the purpose of filling such vacancy or vacancies, and give
at least fifteen days’ notice of the time and place when such election
shall be held ; and it shall be the duty of said justice and freeholders
to superintend said election, and certify the same under their hands
to his excellency the governor, who shall, within ten days after
receiving the same, commission the person or persons having the
highest number of votes: Provided the election is not contested. All
elections for justices of the peace shall be holden at the usual place
of holding the justices courts in the respective company districts.
Where any person or persons shall be elected to fill the vacancy of any
justice of the peace, the persons so elected and commissioned shall continue
in office only for the time for which their predecessors were elected.—Prin.
Dig. 123, 124.

6.

The following

is the form of the oath usually* administered to
a
justice of the peace.
“I, 4-.S', do solemnly swear that I will administer justice without
respect to persons, and do equal right to the poor and to the rich,
and that I will faithfully and impartially discharge and perform all
and singular the duties incumbent upon me as a Justice of the
Peace for the county of Baldwin agreeably to the constitution and
laws of this state, and the constitution of the United States, according
to the best of my abilities and understanding—that I will bear true
faith and allegiance to the State of Georgia, and to the utmost of my
power and ability, observe, conform to, support, and defend the constitution thereof, without any reservation or equivocation whatsoever,
and the constitution of the United States.
“
And I do further swear that I am not

a

holder of any

moneys, but have paid into the treasury all sums
been accountable and liable: So help me God."

public
for which 1 have

Which oath, when taken and subscribed before any two or more justices
of the inferior court, to whom the dedimus for their qualification is gener-

ally directed, is to be transmitted to the executive department, there to become a

record.

7. The ancient form of the commission of the peace contains, the
outlines of the duties of a justice, and it ought still to be observed, for
it directs him in many particulars essential to the preservation of the

public

peace, and

tice, 232, 236.

the due execution of his office.—See Clayton’s Jus-

*
It is worthy of remark that the law nowhere prescribes the form of an oath for
either branch of the judiciary of our state. The above is substantially the form
pre-

scribed

by the first section of the judiciary act of 1797 for the judges of the superior
expressly repealed by the sixty-first section of the judiciary act
Dig. 219.

courts, and which was
of 1799.—See Prin.
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The form

of the Commission of the Peafie to the Justices.
By A. B., governor and cotnmander-in-chief in and over
Georgia, j
the state aforesaid.
To R. J., justice of the peace for the two hundred and sixteenth company district of Georgia militia, in the county of Baldwin, and
State of )

(

state

aforesaid:—

Know ye that, by virtue of the power and authority in me vested,
I have assigned you to keep, or cause to be kept, all the laws of
force in the said state, for the good of the peace, and conservation
of the same, and for the quiet rule and government of the people in
the said state, and all and eyery the articles thereof, according to the

force, form, and effect of the said laws: and to cause to come before
you all those persons who shall threaten any of the people in their
persons, or to burn their houses, to find security for the -peace, and
their good behaviour towards the people ; and if they shall refuse to
find such security, then to cause them to be kept safe in prison until

they find such security: and to inquire in your district aforesaid of
all manner of felonies, trespasses,* and all and singular other misdeeds and offences whatsoever, committed by negroes, mulattoes, or
mestizoes, of which justices of the peace may or ought lawfully to
inquire or adjudge: and likewise in your district to examine, hear,
try, judge, and determine all such civil causes of which, by the constitution of said state, you have jurisdiction, agreeably to the act of
the General Assembly in that case made and provided: and also to
inquire of aH manner of trespasses and extortions whatsoever, and all
and singular other misdeeds and offences whatsoever of which jus~
tices of the peace may or ought lawfully to inquire, by whomsoever
or howsoever done or perpetrated; or which hereafter shall be done,
or
attempted to be done, in the district aforesaid: and all of those
who, in the said district, have either gone or ridden, or who shall
hereafter presume to go or ride, in company, to lie in wait to maim
or kill any of the people, and of all and singular the articles, Circumstances, and, all other things whatsoever, by whomsoever, or howsoever, done or perpetrated in the district aforesaid, or which shall
hereafter be done, or attempted to be done, in anywise concerning
the premises, or any of them : and I require you, that you in manner
and form aforesaid diligently attend to the keeping of the peace and
laws aforesaid; and that you make inquiry and determine all and

singular the premises, and perform and fulfil the same, doing therein
what to justice appertaineth, according to the said laws.
8. Justice for the district of.]—Here are two^ considerations: one
is, tha,t the justice cannot act when he is out of the district, only in such
cases as
by statute he is particularly authorized; and the other is, that
when he is in the district, he can act for that district only, except in
the cases permitted by statute. Both these are, however, to be under,
stood with
*

some

limitation.

It is proper here to
ancient commission very

remark, once for all, that the jurisdiction conferred'by this
far exceeds that conferred on justicesof the peace by our

statutes.—See post, c. 2, s. 41.
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it is said that the justice can have no coercive
of the district; yet it is said that recognisances and informations
voluntarily taken before him in any place are good.—2 Hawk. 37.
And Lord Hale says, that a justice of the peace may do a ministerial act
out of his county, and of course out of his district, as examining a party
robbed, whether he knows the felons, &e.; but that he cannot do a compulsory act, as committing a person for not giving recognisance.—2 H. H.
As to the former ease,

power out

,

50, 51.

9. Assigned you.]—'By this assignment the justice has as'well all
the ancient power, touching the peace, which the conservators of the
peace

had at

comrpon

law, as also that whole authority which the

statutes have since added

thereto.—Dalt.

c.

5.

■

Whatsoever any one justice alone may do, the same also may lawfully be
done by any two or more justices; and justices are frequently called from
each other’s districts to aid in matters relating to the peace, and the examination of offences committed : but where the law giveth authority to two,
there one alone cannot execute it.—Dalt. c. 6.
And yet,
more,

where a statute appointeth a thing to be done by two justices or
if the offence be any misdemeanor, or matter against the peace, there,

upon complaint made of the
one of them may grant out

offence to any of those justices, it seemeth that
his warrant to apprehend the offender, and to
bring him before the same justice and the other justice, at some convenient
place, and then both may hear and determine the same.—-Dalt. c. 6.
But it seemeth that when a thing is appointed by any statute to be done
by or before one person certain, such thing cannot be done by or before any
other; and by such express designation of one, all others are excluded, and
their proceedings therein are 'coram nonjudice, or illegal.—Dalt. c.- 6.
10. All the

laws.]—It seems certain that, justices may execute all
whatsoever, made for the better keeping of the peace. But
power be expressly given in any statute to any one justice, alone,

statutes

if no
he cannot

proceed

upon

it.—Dalt.

c.

5,

But besides the statutes relating to the peace, there are also many other
statutes, which are not specified in the commission, and yet are committed
to the charge and care of the justices of the peace by the express words of
such statutes; and all such statutes are to them a sufficient warrant and commission of themselves, although they be not recited in the commission, and
to be executed by them according as the statutes themselves do
ally prescribe and set down.—Dalt. c. 5.
are

sever-

11. Threaten any of the people in their persons.]—Lambard and
Dalton both think, it seems clear, that if a man is in fear that another
will hurt his servant, or cattle or other g oods, the surety of the peace
shall not be granted; but Mr. Dalton is of the opinion, that if one
threatens to hurt a man’s wife or child, he may crave the peace.—
Lamb. 82; Dalt. c. 116.
,

It should seem, from the many causes which, from time to time, have been
djudged sufficient to bind to the good behaviour, that this expression, shall
ireaten, is not to be understood of words only, but of threatening actions likewise, or any thing whereby a man has just cause to apprehend the burning of
his houses, or some bodily hurt to be done to him.
a

12. To find security.—This is done by recognisance,
able intendment of law, more than by any special law

provided.—Crom. 1 io.

by a reasonin that case

Chap. 1.]

rTIIE

165

PEACE.

Hale, speaking of tlie statute of the 34 Ed. JII, c. X. (on which, Mr.
says, the power -of justices ' to bind to the good behaviour is
grounded) says, that this power of binding, though expressed generally, and
without any time limited, yet is not intended to be perpetual; but in nature
Lord

Orompton

of

bail, viz. to appear on such a day at the

to be of

sessions, and in the

mean

time

good behaviour.—2 H. H. 136.

13. Regularly, justices of the peace ought not to execute their office
in their own case, but cause the offenders to be convened, or carried
before some other justice, or desire the aid of some other justice, being

present.—Dalt. c. 173.
By Holt, Ch. J. M. 10_W. the mayor of Hereford was laid by the heels for
sitting in judgment in a cause where he himself was lessor of the plaintiff in
ejectment, though he by tire charter was sole judge of the court.—1 Salk. 396.
Yet in some cases if the justice shall act in his own cause, it seemeth to
be justifiable; as when a justice shall be assaulted, or (in doing his office
especially) shall be abused to. his face, and no other justice present with
him, there it seems he may commit such offender until he shall find sureties
for the peace, or good behaviour, as the case shall require ; but if any other
justice be present, it were fitting to desire his aid.—Dalt. c. J73; Str. 420, 1.
14. If a justice exceed his authority in granting a warrant, yet the
officer must execute it, and is indemnified tor so doing ; but if it be a
case wherein he hath no
jurisdiction ora matter whereofhe hath no cog

nisance, the officer ought not to execute
cer

is bound to take notice of the

such warrant: so that the offiauthority and jurisdiction of the

justice.—Cro. Car. 394; 10 Co. 76.
15. If a justice perceives that he has been deceived or surprised into
any measure, or that he has acted therein illegally or irregularly, he
may issue a supersedeas, and prevent any further proceeding thereon,
16. If a justice of the peace refuses to proceed in a cause depending
before him, he may be compelled by mandamus from the superior
court to proceed therein ; pr if he will not proceed, or evade proceeding to execute any act of assembly, inflicting a penalty which he
has cognisance of, especially if such conduct be out of favour to the offender, he may be indicted, as well as punished, for a contempt of the
superior court.
17. The justices ought to make a record in all cases of conviction
before thenriffor penalties, where they are empowered to hear and determine out of court, and should write dovvn under
matters and proofs ; though in many cases they are to

their hands all

keep the record
themselves, for at some time or other it may be wanted, and sent for
by the superior-court, or the justice himself may have occasion to produce it, if sued for what he has done in relation thereto.
18. A justice of the peace may issue his warrant for apprehending

persons charged with any crimes or misdemeanors whatever, that are
indictable in the superior court, and, if necessary, bind over the offenders to that court, and the witnesses; and also may take the examination of the offender in writing, and send the same to court.—See

ante, p. 2, c. 4.
19. A justice

Examination.
of the peace is strongly protected by the law in the
just execution of his office; and a man is indictable for saying to a
justice, in the actual execution of his office, that he is a rogue, liar,
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villain, or the like opprobrious words ; or the justice may commit
him; Str. 617; L. Raym. 1369; Str. 420, 1157; and he maybe
bound to his good behaviour, if he abuses a justice before his face in

relation to his office.
20. A justice of the peace ought not to be proceeded against
harshly, nor will he be in any case, even though he acts illegally,—if he
has acted honestly and candidly, without oppression, malice, revenge,
or any bad view or ill intention1 whatsoever.’
But if he acts filegaily for any such purpose, he is then indictable, and his conduct
will, and ought to be animadverted on with severity.
21. The remark of Judge Blackstone in reference to the duties and
responsibilities of a justice of the peace in England, is peculiarly applicable to the existing circumstances of these officers in our country.
After speaking of the duties which, from time to time, had been heaped
upon them by statutes, imposing such an infinite varietyof business that
few cared to undertake, and fewer understood the office," he adds,
that the country is greatly obliged to any worthy magistrate that,
without sinister views of his own, will engage in the troublesome service. And, therefore, if a well-meaning justice makes any undesigned
slip in his practice, great lenity and indulgence are shown to him in
11

“

the courts of law, and there are many statutes made to protect him in
the upright discharge'of his office ; which, among other privileges,

prohibit such justices from being sued for any oversights without notice beforehand; and stop all suits begun, on tender made, of sufficient amends.”—1 Black. 354.
This, however, cannot be extended to any justice whose conduct may be
found to have been influenced by any improper prejudices whatsoever; see'
ante, p. 1, c. 4, s. 50, where the illegal issue of a warrant or other process,

accompanied by evidences of malice, subjects the justice to fine and imprisonment, and removal from office ; and see also p. 1, c. 8, s. 37, where any
tyrannical or oppressive conduct on the part of the magistrate is made an
indictable offence, and punishable in like manner,
.

22. Where

criminal information is

applied for against a magistrate,
the question for the court is, not whether the act done be found
on investigation to be strictly right or not, but whether it proceeded
from an unjust, oppressive, or corrupt motion, (among which fear
and favour are generally included,) or from mistake or error only.
In
the latter case the court will not grant the rule.
a

Also, in an action against a magistrate for a malicious conviction, it is not
sufficient for the plaintiff to show that he was innocent of the offence of
which he was convicted, but he must also prove, from what passed before
the magistrate, that there was a want of probable cause for the magistrate
to convict.—Chitty’s note on 1 Black. 354.
23. A record or memorial made by a justice of the peace of things
done before him judicially in the execution of his office, shall be of
such credit that it shall not be gainsaid: one man may affirm a

thing, and another
word,

no man

deny it; but if a record once say the
to aver or speak against it; for if men
deny the same, there would never be an end

man may

shall be received

should be admitted to
of controversies. And therefore, to avoid all contentions, while one

Chap. 1.]
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saith bne thing and another saith another thing, the law reposeth
itself wholly and solely in the report of the judge; and hereof it cometh
that he cannot make a substitute or deputy in his office, seeing that
he may not put over the confidence that is put in him ; great cause
therefore have the justices to take heed that they abuse not this
credit.—Lamb. 63, 66.
24. A justice of the peace acts ministerially or judicially.
Minis-

terially, in preserving the peace, hearing charges against offenders,
issuing summonses or warrants thereon, examining the informant and
his witnesses, and taking their examinations, binding over the parties
and witnesses to prosecute. and give evidence, bailing the supposed
offender, or committing him for trial, &c. Judicially, as when he
convicts for an offence. His conviction, drawn up in due form, and
unappealed against, is conclusive, and cannot be disputed in an action ; though if the commitment thereon was illegal, trespass lies.—
Chitty’s note on 1 Black. 354. But “ no suit or action lies for a judicial act.”—5 John. Rep. 296,297.
25. The power of a justice of the peace to convict an offender in
a
summary way, without a trial by jury, is in restraint of the common
law, and nothing shall be presumed in favour of this branch of the office of justice of the peace; but the intendment will be against it. For
which reason, where this special power is given toa justice of the peace
by statute, it must appear that he has strictly pursued it, otherwise the
common law will break in upon him and level all his
proceedings. So
that where a trial by jury is dispensed with, he must nevertheless proceed according to the course of the common law in trials by jury, and
consider himself only as constituted in the place both of judge and jury.
Therefore there must be an information or charge against a person ;
then he must be summoned, or have notice of such charge, and have
an
opportunity to make his defence; and the evidence against him
must be such as the common law approves of, unless the statute
specially direct otherwjse ; then, if the person be found guilty, there
rhust be a conviction, judgment, and execution, all according to the
course of the common law', directed and influenced by the
special
authority given by statute; and in the conclusion, there must be a
record of the whole proceedings,' wherein the justice must set forth
the particular manner and circumstances, so that, if he should be
called to account for the same by the superior court, it may appear
that he has conformed to the law, and not exceeded the bounds prescribed to his jurisdiction.—1 Burns’ Just. 504, 5.

26.

Fees

of

Justices

of the

Peace.

In Civil Cases.

For a warrant or summons
For each cause tried by them For affidavit to obtain an attachment

taking bond

-

(

or

hold

to

$0 31*

34

bail, and

-------

For each execution, ca. sa., or

"

attachment For taking interrogatories, and certifying the same

62^
31*
1 25
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$0 31*
For drawing jury and making out venire 31i
For each cause tried by said jury
...
For each subpoena for witnesses
15|
...
For each affidavit where there is no cause pending
31*
For every stray horse, mare, colt, filly, ass, or mule, brought >
before them, to be paid by the taker up
93|
For each head of neat cattle, sheep, goats, or hogs
n
For each head of neat cattle advertised
3H
Their commissions on all estrays sold by them, six and a
-

quarter per cent.

'
In Criminal Cases.

For affidavit to obtain a warrant'
For making out a warrant
For

For

making out a commitment making out a recognisance, and returning the same to

court

--------

For each

subpoena for witnesses

-

34
31*
31*
31*
15*

Note.—The justices

Of the peace are entitled to fees in many cases not
foregoing- table; and which, being distinctly stated in the
requiring the services for which they are to be paidj will be easily re-

mentioned in the
statutes

ferred to.

CHAPTER II.
Justices’ C.qurts.
1. The jurisdiction of thejustic.es of the peace extends to all
dated demands or accounts not exceeding thirty .dollars :* their

liquimode

of process

is by summons'! or warrant. But no justice of the inferior
sheriff, or practising attorney, being a justice of the
peace, shall try a cause or give any judgment in -a civil case. Either
party may appeal, on payment of cost and gfving security for the
eventual condemnation, money, within three days after judgment; or
the party cast may stay execution forty days after the first trial and
twenty days after an appeal, on payment of costs and giving security
within four days, and in both cases the security is liable for the debt
and cost.
The appeal is to be tried by a jury consisting of five persons, and their verdict is final, (if legal and regular.)—Prin. Dig, 244,
court, clerk,

245.
2. When any

bond, note, or account, which originally .exceeded
thirty dollars, has been reduced by payment to thirty dollars or under,
and entered on said instrument, or where they have been reduced by
giving new bonds or notes, the last as well as the former case are
within the jurisdiction of a justice of the peace.—lb. 244.
3. Justices of the peace shall have power in all cases of debt or

liquidated demands to give judgment for

any sum not

exceeding thirty

dollars, exclusive of interest and cost.—Prin. Dig. 253.

*
The constitution formerly limited their civil jurisdiction to debls n'-t
exceeding
thirty dollars, but by the amendment passed 1819 the constitutional limit is removed.
—See post, s. 3.
t For tne fjrm of the summons—see p. 4, c. 3, s. 21.

Chap. 2.]
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4. No justice of the peace shall sustain or try any satisfaction in
damages for any trespass on the person or property of another.—
Prin. Dig. 219.
5. Where any suit shall be brought to the superior or inferior courts
in this state, and the verdict of the jury shall be for a sum under thirty
dollars, the defendant shall not be charged with more cost than would
have necessarily accrued, provided said recovery had been before a

peace, and the remainder of the court charges may be
retained out of the sum so recovered ; and if the verdict of the jury
be not of sufficient amount, the plaintiff shall be bound to pay the

justice of the

Provided, this act shall not extend to and govern cases where
the demand set forth in the declaration shall be proven to exceed the

same:

of

thirty dollars: Provided, nothing herein contained shall extend
sounding in damages.—Prin. Dig. 221.
6. The time of holding justices’ courts is once a month, which they
may appoint, as also the place, having regard to the convenient centre
of the district; but no judgment can be rendered by them, only at the
time and place mentioned in the summons.—lb. 245.
7. The summons is to be served by a legal constable of the district
where the defendant resides, by giving him a copy in person, or leaving it at his usual and notorious place of abode; which must be done
ten days before trial, and an entry of service made on the summons.
sum

to any case

—Ib.
&. The first term shall be deemed and considered as the appearance
term, when the case shall be docketed on what shall be called the

appearance docket; and on the defendant failing to appear, judgment
shall be entered by default, as in the superior court, and at the second
term, unless there is sufficient showing, judgment shall be entered up:

Provided, nevertheless, the party or parties shall be entitled to an appeal
agreeable to the judiciary law now in force in this state.—lb. 253.
9. Ten days’ residence in a county or district will be sufficient to
give jurisdiction to a justice.’s court.*—Ib. 249.
10. It shall be the duty of each justice of the peace in this state to
keep a fair and legible book of entry'of all civil proceedings had before
him for the recovery of debts, &c.
11. It shall be lawful for all and every justice of the peace in this
state, on application of any non-resident of the county or state for
any civil process, to require said non-resident to deposit the cost, or
give sufficient security for the same.—Prin. Dig. 253.
12. Where there are joint obligors or promisers living in different
districts or counties, the plaintiff may sue either of them in whichever district or county He
pleases, and may include the others in the
suit, and obtain judgment against them, by having them served by
a proper officer with a copy of the process, and the return made
on the
original of that fact to the court from' which it is issued.—
Ib. 245.
13. Where a security discharges an execution, the
justice must
make an entry to that effect in his docket book, and then let the
*

See

Itinerant persons may

be arrested

on a

post, c. 3, s. 9.
Y

bail

or

criminal

process

in

any

district.—
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security have the control of the execution, to make his money out of
the principal.—Prin. Dig. 249, 252.
14. Where suits are commenced in justices’ courts on joint obligations or promissory notes, if any of the joint parties shall make it
appear that they are only securities to such instruments, judgment
shall go against them as such, and if satisfied by such securities, they
shall have control of the execution to make their money out of the
principal; but the judgment must also have gone against the principal.—lb. 252.
15. No instrument for money shall be denied in a justice’s court,
but upon oath, in writing, of the party making such denial.—lb. 248.
16. In all cases in a justice’s court, the best evidence the nature of
the case will admit shall be required, nor shall any person prove his
account by his own oath,# without first making oath in writing that
'

he has
to

no

other evidence to establish the

same

that is in his power

procure.—lb. 247.f
17. In any suit which

may be instituted in"a justice’s court within
this state upon an open account, against any party who may have
removed without the jurisdictional limits of the county in which such
account was

contracted,

which the account

or

who may reside without the county in

contracted, the said account may be proven
by a written affidavit before any officer, authorized to administer* an
was

oath ; and when so proven, shall be received in evidence upon the
trial of said suit, as though the same had been proven in open court:

Provided, however, that if the defendant will make

an

affidavit in

writing, denying the justice and fairness of the whole, or any part of
the said account, the said court shall not give judgment for so much
thereof as may be so traversed or controverted unless supported by
other proof.—Daw. Comp. 221.
18. In all cases of mutual debts and sets off, the justice may give
judgment to the defendant for any balance found to be- due him.
Cases may be continued three times by either party, on good cause
shown on oath. Where property is claimed, upon .which an execution is levied, the officer must postpone the sale, and make return
thereof to the next court thereafter; but the person claiming the
property shall give bondJ and security in double the amount thereof,
*

Most justices Of the peace have failed into a very erroneous practice in relation to
plaintiff or defendant proving fris own account They generally admit the affidavit of
the party, even when the defendant and plaintiff both reside in the same district, as
sufficient evidence to prove the account, without any further evidence.
The act (Prin.
Dig. 247, s. 5,) allows the party to 'prove his own account after he has made affidavit
that he “ has no other evidence whereby to establish it,’’ that he can procure : that
is,
he is allowed to come in and be sworn as any other witness, after this affidavit is made, and
a

is liable to be examined and cross-examined, as other witnesses are. And if this
course should be refused by the
justice, it is a good ground for certiorari. Then* is
another act which allows the affidavit of the party to be read as evidence to prove his

account, where the defendant has moved to another county, and this is the only case in
can be done legally.
i By the act of 1826, it is provided, that where suits may be commenced in any of
the courts of this state, on open accounts for money due the penitentiary, the certiticate of the principal bookkeeper, that such account is
correctly copied from the
which it

original book of entries kept by him, being appended to such account, shall establish its
validity, unless legally controverted by the defendant.—Daw. Comp. 290.
t For the form of such bond, see post, s. 67.
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payable to the plaintiff,'conditioned to pay all costs and damages
which he may sustain, in case the claim is frivolous, and intended for
delay. The claim is to be tried by five jurors, to be drawn and empannelled in the same manner as appeals, and may be continued one
term only, on good cause shown on oath.—Prin. Dig. 247.
19. And in all cases of executions from any justices’ courts in this
state, levied on property claimed by any person not a party to such
execution, such person shall make oath that such property levied on
is his, her, or their right and property, or his, her, or their property
as attorney, agent, guardian, executor, or administrator, (as the case
may be,) to the best of his, her, or their knowledge and belief; and
shall, moreover, give security in terms of the preceding section.—
lb. 251. For the form of such oath, see post, s. 56.
20. Where persons are sued in one district and remove before
judgment, the justice shall nevertheless proceed to give judgment;
and in such case, as well as where they move after judgment, he
shall issue an execution, which being backed by a justice of the district or county to which the defendant has removed, may be levied
by any lawful constable of said county.—Prin. Dig. 248, 249.
21. Judgment obtained in justices’ courts are of equal dignity with
any other judgment, and shall bind property from their date, as also
the property of securities from the time of their entering as such.—
lb. 250. For the form of such executions, see post, s. 55.
22. Justices may hold to bail for debts within their jurisdiction,
under the same regulations as in other courts.—lb. 247. For which,
see

p.

2,

c.

4, (bail;) and for the form of the oath and band,

see s.

61, 62, of that chapter.
23. Justices may punish for contempt of their courts, during the
sitting thereof, by'fine and imprisonment: the one not exceeding
two dollars, and the other not exceeding two days.
The fine to be
paid to the inferior court.—Prin. Dig. ,253.
24. Justices may issue subpoenas* for witnesses resident within the
county, which must be served five days before trial; and if they fail
to attend, without good excuse, they may be fined as high as ten
dollars, at the discretion of the justice, and be also liable by suit to
the party injured by their default. Witnesses attending court out of
their district,! shall be allowed seventy-five eents a day; but cost can
only be taxed for two witnesses to the same_ fact, and they must attend from term to term until legally discharged. All fines must be
paid over to the inferior court for county purposes. If a witness
resides out of the county, the justice upon application may issue a
commission to take his testimony, which must be annexed to original
interrogatories; a copy of which having been first served on the
adverse party five days before issuing the commission.
The commission is to be directed to two or more freeholders, one of them
being a justice, to examine on oath the witness; and the examination,
*
For the form of subpoena, see post, s. 53.
f If the; live within the district, the justices

Prin.

Dig. 179,

cannot tax

an; cost

for attendance,—

m
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directed to the justice who issued
it is to swear it has undergone no

alteration since he received it from the commissioners: the
when thus returned may be read by either party.—Prin.

testimony
Dig. 247,

248. For the forms, see post, s. 54.
25. The proceedings in the justices’ courts shall be uniform throughout the state.
26i The method of drawing jurors for the trial of appeals, and all
other cases in justices’ courts in each district, shall be as follows•
The justice or justices residing in each captain’s-district, in conjunetion with the commanding officers of said district, shall once ip every

procure or make out a list of all persons liable to serve as
jurors in the superior courts, who may be residents in their respective
districts; and shall write the name of every person so liable on a
separate piece of paper, which shall'be deposited in a box in an
apartment marked No. 1, and shall draw therefrom not less than
five, nor more than seven of the names, so before deposited, from
time to time, to try the causes so depending before them ; which
names so drawn shall be entered in a book by the
justice presiding
at the drawing thereof, and shall be deposited in an apartment of
two years

said box, marked No., 2 -T and after all the names are drawn from
No. 1, they shall commence drawing from No. 2; and so on alter-

liately : Provided, that no justice shall presume to draw any jury but
court day, and in public, and by a person not- interested in any
suit to be tried by said jury; and any person so drawn and summoned by a constable five days before court, neglecting to appear,
shall be fined by the justice or justices in a sum not exceeding three
dollars, unless such juror shall show sufficient cause of excuse on
oath at the next term ; and in all cases of deficiency of jurors, the
constable, by the direction of the justices, shall file and complete such
jury from the bystanders: Provided, there shall not be less than
three of the original panel on such jury ; and they shall, for every
verdict by them given in, be entitled to twenty-five cents, to be paid
by the party in whose favour such-verdict may be given, and to be
taxed in the bill of costs.—Prin. Dig. 248.
27. The oath-to be administered to the jury on the trial of appeals,
also for the trial of the right of property, and on a traverse tri ll in
justices’ courts, shall be as follows:—“ You shall well and truly try
the cause now pending between A. _£>. plaintiff, and C. D. defendant,
and a true verdict give according to equity, and the opinion you entertain of the evidence produced to you, to the best of your skill and
knowledge, without favour or affection to either party, provided the
case is not withdrawn;
So help you God.”—lb.
28. When a district is without justices, any justice in the adjoining
district may take jurisdiction of cases in such vacant district. And
in all cases where a justice is himself a party, they must be tried in
the nearest justice’s court to his residence.—lb. 249.
29. Justices of the peace shall be so far considered officers of the
superior court as to be subject to be ruled under similar regulations
as are
customarily pursued in relation to any other officer ©f said
on a
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court, when they shall refuse or neglect to pay over any moneys
jvhich they may have received or collected in their official capacity.
—Daw. Comp. 203. This provision is amended by the act 1822-,
which subjects the defaulter to the payment of 20 per cent, damages.
See post, c. 4, s. 44.
30. Upon complaint made on oath* by the person injured, his

agent or attorney, to any judge of the

superior, or justice of the inferior,
justice of the peace, that any negro or negroes, or other
personal chattel, have been taken, enticed, or carried away by fraud,
violence, seduction, or other means, from the possession of such deponent, or that such negroes or other personal chattels, having been
recently in the quiet, and legally, and peaceably acquired possession
of such deponent, have absconded or disappeared without' his or her
court, or any

consent, and, as he or she believes, have been harboured, received, or
taken possession of by any person or persons, under some pretended
claim or claims, and without lawful v arrant or authority, and that
the said deponent, or tire person for -whom he is dgent or attorney
bona fide, claims a title to or interest in the said negroes or other

chattels,

or the possession thereof, it shall be the duty of such judge
justice to issue a warrant,! as well for the apprehension of the
party so seizing, taking, enticing, receiving, harbouring, obtaining, or
having possession of such negroes or other chattels, as for the seizure
of such negroes or other chattels themselves ; and upon the return of
such warrant the judge or justice shall hear evidence as to the question of possession in a summary way, and cause the said negroes or
other chattels to be delivered over to the party from whose possession the same were violently or fraudulently taken or enticed away,
or from whom the same absconded, or in whose peaceable possession
they last were : Provided, such party shall before such judge or justice enter into a recognisance,J with good and sufficient security, in
double the amount of the value of such negroes or other personal
property, and the hire claimed, if any, to cause the said negroes to
be produced and forthcoming to answer any judgment, execution, or
decree that may be had, issued,.or made upon such suit or action at
law or in equity as the opposite party may commence or prosecute
within the next four years, touching the same ; and such recognisance
shall be returned by such judge or justice to the next,superior court
of the county where the same is taken, to be transmitted to the court
where such suit or action may be commenced. .And the securities’
upon such recognisance shall be bound and liable for the eventual
condemnation money, and execution shall issue against them in the
same manner, as against securities on appeals : Provided, also, that
when the party taking out the warrant shall refuse or be unable to
give such security, then the judge or justice may in his discretion
deliver over such negroes or other personal property to the oppositeparty, upon their entering into a like recognisance, with security of
the same nature and effect, and to be disposed of in the same manor

*

For the form, of such oath, see post, sec. 59.
t For the form of such warrant, see post, sec. 60^
t For the form, see post, sec. 61.
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And if, upon return of the warrant, it shall appear that the
negroes or other personal property are in the possession, power, cusj
tody, or control of the defendant, or any agent or friend of his, or
ner.

acting for, or intrusted with, them for him, and the said defendant
doth not produce, or cause to be forthcoming, the said negroes or
other personal property, to be dealt with as this law directs, the said
defendant shall be committed to jail,* there to remain in safe and
close custody, without bail or mainprise, until the said negroes or other
personal property shall be produced or forthcoming, to be disposed
of as aforesaid : Provided, always, that no person or persons shall be
so committed for refusing to produce, or cause to be forthcoming,
any negro or other personal chattel which he, she, or they shall satisfactorily prove to have been in his or her quiet and peaceable possession for four years next immediately preceding the passing of this
act, or next immediately preceding the issuing of the warrant.—Daw.
Comp. 207, 208.
31. The fees of the officers required to carry into effect the before recited act shall be after the following rates, to be paid by the
party against whom the decision of the justice may be made, and
for which execution shall issue as on other judgments:—for affidavit
to obtain a warrant, and making out the same, sixty-two and half
cents; for trying the same, sixty-two and half cents; for making out
a recognisance, and returning the same to court, thirty-one and quarter cents; for making out a commitment, thirty-one and quarter cents ;
for each subpoena for witnesses, twelve and half cents. The sheriff
or constable, for serving a warrant upon the person or persons ineluded in the same as adverse claimants or offenders, shall receive
the same fees as are allowed by law in criminal cases; and for ta-

king the possession of the property included in the warrant, shall receive the same fees as allowed by law in cases of attachment.—Acts
1830, p. 118, 119.
32. Whenever a person complains on oath, to a justice ofthe peace,

that his debtor resides out of the state, or is

removing without its
of any county thereof, or absconds, or conceals himself, or
stands in defiance of an officer, so that the ordinary process of law
cannot he served on him, he may grant an attachment-)- against said
debtor, which may be levied on his estate, by a proper officer, where-

limits,

ever

or

the

same

may

be found,

or

in the hands of any

person

indebted

him, or holding any of his effects; and if in the hands of any one,
such person must be summoned to appear at the court, to be held in
said district, as a garnishee to answer on oath what he is indebted to,
or what effects he hath of the absent debtor: if the garnishee denies
to

being indebted or having effects, the plaintiff may traverse such desame shall be tried at the succeeding term (unless there
is a good cause for a continuance) by a jury of five persons, in the

nial, and the

For the form of the commitment, see post, sec. 62.
t Justices of the peace may issue attachments returnable to the superior or inferior
courts under like circumstances and in like manner as the judges or justices of the
said courts are empowered to do.—Prin. Dig. 243.
For the forms in cases of attachments and garnishment, see precedents, p. 4, c. 1.
*
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appeals; and if found against the

gar-

nishee, judgment shall be entered against him, as against the original
debtor. But before the justice grants the attachment, he must take
a bond from the person praying it, in double
ble to the defendant, for satisfying all costs

the sum claimed, paya-,
and damages which he
the plaintiff discontinues or is cast in his suit;

may incur in case
which bond is to be returned to the

same

court of the

attachment,

use of the defendant if he sustains any injury. The
attachment must be tried at or before the second term, after the one
to which it is returned. If no bond is taken or returned, as above re-

subject to the

quired, the attachment must be dismissed with costs. Every attachment must be attested by the justice and advertised by the officer
levying the same, fifteen days before court, at the place of holding
court and one or more public places in the county ; and if issued
within fifteen days of the next court, it must be returned to the sueceeding court.—Prin. Dig. 245, 246.
33. The property attached may be replevied by the defendant’s
giving bond and security to the officer levying, conditioned for his
appearance at court, and abiding the order thereof. If the property
is not replevied, and of a perishable nature, the justice on motion of
the plaintiff may order a sale of it, and the proceeds to be paid into
court, there to pay the plaintiff’s demand if established, and the balance, if any, to be returned to the defendant; sales made pursuant
such order must be conducted in the manner of constables* sales
under execution. Whenever the garnishee deposes to debts or
effects in his hands, judgment shall be entered against him, as against
the original debtor, to the amount in his hands, and the property
levied on and not replevied, after the plaintiff has established his
demand, shall be sold and applied in satisfaction of the judgment, as
if taken under execution. When the property thus sold is sufficient to pay the demand, or the same shall be of the nature of real
to

estate, then the justice shall issue execution for the amount of the
judgment and costs, or so much thereof as remains unpaid.—Prin.
Dig. 246.
34. When any attachment returnable to a justice’s court in this
state shall be levied on land which has been claimed by any person or persons] not a party to said attachment, it shall be the duty
of the officer levying the same to return the claim papers to -the
•clerk of the next superior court of the county where the land lies,
which court shall cause the right of property to be tried in the same
manner as

in other claim

cases.

attachment as aforesaid shall be levied on any
negro or negroes, which may be claimed as aforesaid, it shall be
the duty of the levying officer to return the claim paper to the clerk
of the next superior or inferior court of the county in which said
attachment has issued, and it shall be the duty of the courts aforesaid to cause the right of property to be tried in the same manner as
35. When any

in other cases of claims.
36. The person or persons

their claim in the

same

claiming

manner,

as

aforesaid, shall present
a replevy under

and be entitled to

justices’
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courts.

in other
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of attachments and •

garnishees return debts due the absent debtor, the
subject to their order.—Prin. Dig.

shall order them collected,

court

246.

38. Persons

instituting suits in a justice’s court, may settle them at

any time by the payment ofcosts.
And where a defendant is unable to pay costs, the plaintiff shall.—Prin. Dig. 251.
39. In all cases where any justice of the peace in this state shall

resign or remove out of the limits of the district for which he shall
have been appointed, it shall be the?duty of such justice to deliver
the book of entry of all civil proceedings had before him for the recovery of debts, or a fair copy thereof,, to his successor in office,
within sixty days after he may have been commissioned, or deposite
the same with the clerk of the inferior court, Prin. Dig. 244; and,
in case of default herein he shall be fined and imprisoned.—See ante,

8, sec. 14.
By the act of 1819 (see ante, sec. 25) it is declared that “ the
proceedings in the justice’s court shall be uniform throughout this
state.” With thewiew of promoting an object so desirable and so
essential to the administration of equal justice, we have collected and
arranged from various English and American authorities the following summary of information, which may be found of great service to
inexperienced justices in conducting the business of their courts.
p.

1,

c.

40.

Of the Jurisdiction.
41. It has been

(ante, sec. 1) that the civil jurisdiction of the
justices’ courts in this state is restricted to the collection of “ liquidated
demands or accounts not exceeding thirty dollars^’ and the act of
seen

1820, re-enacting and extending the jurisdiction, provides that “ all
justices of the peace shall have power, in all cases of debt or liquidated
demand, to give judgment for any sum not exceeding thirty dollars,
exclusive of interest.” From the legal definition of these terms, considered in connection with the express prohibition that “ no justice of
the peace shall sustain or try any satisfaction in damages for any trespass on the person or property of another,” must be inferred the true
character and extent of the civil jurisdiction with which these courts
are

invested.

The

legal acceptation of debt is a sum of money due by certain and express
agreement, when the quantity is fixed and specified, and does not depend
upon any subsequent valuation to settle it: such are bonds for a determinate
sum; a bill or note, or a special bargain; so, also, if I verbally agree to pay
a man a certaini price for a certain parcel of goods, and fail in the
performance,
an action of debt lies against me, for this is also a determinate Contract.—.
3 Black. 154, 155.
When the demand is for a determinate sum and is liquidated, the justice
will not hesitate to take jurisdiction; and these he may denominate cases of
debt. But when a claim is presented in the shape of an account, the justice
is left to determine the character of it, and whether it falls legitimately under
his jurisdiction. The following are the grounds upon which suits are usually
brought in a justice’s court upon unliquidated'demands:—l. For goods sold
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delivered; 2. for Work and labour done; 3. For money paid, laid out, and
expendedfor the defendant; 4. For money loaned; 5. For use and occupation.
All unliquidated demands based upon any of these grounds, it is believed,
may be matters of adjudication in a justice’s court.—See ante, sec. 5, where
it is manifestly the design of the legislature to drive parties from the superior
and inferior to the justices’ courts, in all cases not strictly cases sounding in
damages. All actions of this nature are confined to the higher courts. There
are, however, various small fines and penalties, imposed by particular laws
passed anterior to the adoption of the constitution, some of which are imbodied in this work, and of which the magistrates’ courts appear to have
special jurisdiction given by the statutes; but the constitutionality of this
and

jurisdiction in such matters has been doubted. It is clear that it was ousted
previous to the amendment of the constitution in 1811, by which amendment
it is believed, by the compiler of the laws of Georgia in 1820, to have been
partially restored.—See sec. 1, art 3, Con. But it is recommended in such
cases not to assume jurisdiction; for however
expedient it may be to have
many minor trespasses settled in these courts, and in the manner prescribed
by the statutes referred to, yet the existence of a doubt as to the constitutionality of the jurisdiction, is reason sufficient to excuse all such cases.*
*

The following
opinipn has been furnished to the compilers, at their request, by a
gentlemen of the profession.
Two important questions have been propounded to me by the compilers of the
Georgia Justice:—
1st. Have justices of the peace authority, under the existing constitution and laws
of Georgia, to try civil causes sounding purely in damages, or, as they are technically
called, cases arising ex delicto ?
2d. Have they the authority to inflict criminal punishment under any of the stat“

“ ‘

“ ‘

now found in our statute books 1’
Other pressing engagements have prevented me from giving to these questions that
full consideration which their importance demands. If, however, the followingsuggestions should be deemed of any benefit to the compilers, they are at their service, to be

utes
“

used

as
they may think proper.
As to the first question.
There is no’constitutional prohibition to prevent the legislature from granting to justices of the peace power to try causes sounding in damages ;
there are some oid statutes, however, which did grant this power; hut I do not recollect any that have been passed since the judiciary act of 1799. By the 61st section
of that act it is provided that—11 No justice of the peace shall sustain or try any satis*
faction in damages for any trespass on the person or property of such plaintiff.’
With“

entering#into a criticism upon the legal import of the terms ‘ trespass on the person
or
property,' it may suffice to remark, that the courts have generally considered
this provision as an entire prohibition to the entertaining of ex delicto cases by justices
of the peace.
And if the legislature have not'passed any act since the judiciary of ’99
out

granting this power, it would seem not only to imply that they and the whole com*
munity regard this as a total prohibition of the power, but that .they regard the provision of the sixty-first section above cited as very salutary and expedient. And I
think this construction of the courts, and conduct of the legislature, in complete ac*
cordance with the doctrine of constructive or virtual repeals. I am therefore of opinion
that this provision of the judiciary, conflicting with the ancient statutes granting the
power to justices to try trespasses, &c., in certain cases, has repealed them; and if
there be no subsequent statute (and I recollect none) granting the power to justices to
try ex delicto cases, they have no authority whatever for doing so. '
As to the second question.
This is a more delicate question, as it involves a constitutional principle. The people of Georgia very properly hold all their constitutional
rights as very dear to them; and feeling, in common with my patriotic fellow-citizens,
a high veneration for the foundation of all our
rights, I should be among the last to arrive
at those rights, or to exercise any
powers or privileges that are to be sought or enforced,
by constitutional construction.
So long as the constitution interposed no prohibition, the
legislature had the power
to vest criminal jurisdiction in any constitutional tribunal.
But the constitution, being
the supreme law of the land, (so long as it does not conflict with the constitution of the
United States,) must repeal all laws inconsistent with its mandates; or, in other words,
no
power inconsistent with the constitution can be exercised by any tribunal. By the
“

“

Z
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42. We shall now consider the several grounds enumerated upon
which suits are instituted in a justice’s court, in the order in which

they are stated.. First.— The actionfor goods sold and delivered lies

wherever goods and chattels are sold and delivered by one man to
another, either at a price agreed upon, or left to be implied by the
law, at what the goods are reasonably worth; and a sale to the wife,

agent, or servant, or other person authorized expressly, or by the
law, to purchase in behalfof the defendant, is a sale to the defendant
himself, and may be so stated in the account; for it is a maxim in law,
applicable to every act, that whatever a man does by another he
does by himself. And where my servant has authority to buy and
sell goods for me, I am answerable for his acts; and where he usually

credit, I am accountable, though he buy without my exorders; and sending my servant to you to deal on a credit
once, would make me liable though he should deal with you a second
time contrary, to my orders, unless you have notice of my orders.
And so, when your servant brings me various articles on credit, which
I pay you for, and he afterward continues to bring as usual, but I
pay him the money, telling him I will deal no more on a credit, and
lie converts the money; no notice being given to you of this new
arrangement with your servant, you may recover for'the articles thus
paid for.—Vide cases cited in Com. on Con. 218, 225.
buys

upon

presg

An action will not lie till after a credit on the sale of the goods has expired, unless indeed the buyer procure the credit fraudulently, under fraudulent pretensions; as if he grossly misrepresented his circumstances, or is
about running .away, or going off to distant parts ; in such cases the credit is
void, and the price due immediately.—1 Esp. Rep. 430 ; 4 East. 76.
If he that selleth anything doth upon the sale warrant it to be good, the law
annexes a tacit contract to this warranty, that if it be not so he shall make
compensation to the buyer. The warranty must be at the .sale, and hot

after; for there it is without consideration, and is void. If the seller know
goods to be unsound, and hath used any art to disguise them, or if they
are in a shape different from what he represents them to be to the
buyer, this
artifice shall be equivalent to an express warranty, and the vender is answerable for their goodness. A general warranty will not extend to guard

the

against defects that

are

plainly and obviously the object of one’s senses.
implied that they shall be wholesome.

In the sale of provisions, it is always
—3 Black. 166.
When goods are sold to be paid for
to

perform, or not been in default,
Johnson’s Rep. 56.

in labour, which the buyer has offered
action will not lie for them.—13

an

43. Second.—For work and labour done. In this account may
be included a charge for materials, and other necessary things used
and employed in and about the particular service performed; as
amendments of the constitution in 1811, “ exclusive and final jurisdiction in all criminal
cases” (with a few enumerated exceptions, of which the power in question is not one)
is vested in the superior courts. All acts; therefore, which were passed

previously to
adoption of the constitution as amended, giving the power to justices to punish
criminally, (except as therein excepted,) Were virtually repealed by the constitution:
and if any, granting such
power, have been enacted since these amendments, they are
unconstitutional and void. I am therefore of opinion that justices of the peace cannot
punish criminally, except in cases provided by acts passed in conformity with the
the

amended constitution.”
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where

a carpenter finds nails, or a physician finds medicines.
For
which, as well as for goods sold and delivered, where there
is no price agreed on, the law implies a promise to pay what the
services and goods are reasonably worth, and which may be valued

all of

by witnesses acquainted with the subject.—Cowen’s Justice, 59.
It is

worthy of notice for all those employed on hire, that where there is

agreement to work so long, at such price, or an agreement to do a particular piece of service at a certain price, or to work so long, or to do a
particular piece of work, without any specific price agreed on, -the party
employed has no right to go forward and perform for a part of the time, or
a part of the job, and then break off, without his employer’s consent, and
bring his action for the work as far as he has gone; on the contrary, a strict
performance, according to agreement, is a condition precedent; and unless
the labourer fulfils it, to the utmost of his capacity, he can recover nothing.
But in the case of an infant, whose contract is void, it would undoubtedly
an

be

otherwise; for though he is not bound to fulfil his agreement on his part,
the very circumstance of its being void, or in fact as no agreement, leaves
it open for the law to imply a promise of compensation for Jhe work which
he has actually done, according to the reasonable value; nor if he com-

pleted the work, would he be bound by the price agreed, if it should turn out
to be

In

unreasonable.—Cowen’s Justice, 59, 60.
action for services, whether common, mechanical, or

an

professional,

except in the case of attorneys, solicitors, and counsel,* the defendant may

mitigate the damages, or defeat the action altogether, according to the
case, by showing that the services were done unskilfully and
are worth less than the plaintiff’s claim, or worth nothing; and this
especially
where no price is agreed, but left to be implied by law; and even where a
certain sum is stipulated for the work this defence may be set up
7 East.
justice of the

479; 2 Com. on Con. 363.
It is settled, that a past or

„

executed consideration will not be good, unless

performed at the express or implied request of the party promising; for I
shall not be permitted to do you a kindness, and then charge you with it,
even though you promised to pay for it.
But where the consideration is
actually beneficial to the defendant, the law will sometimes imply a request;
as if I
pay your debt, or buy goods for you, and you agree to the payment,
or receive the goods, or if the plaintiff bury the son or the wife of the
defendant who die in his absence ; in this instance, the law will imply a
request.—1 Com. on Con. 23; 14 Johnson, J88.
44. Third.—For money had and received by the defendant to the
plaintiff’s use. It is a general description of all cases in which the
action of assumpsit for money had and received lies, that the defendant is obliged, by the ties of natural equity and justice, to refund
or pay
money which he may have received belonging to the plaintiff.—2 Burr. 1005 ; Doug. 407.
It lies,

therefore, to recover all moneys received by an agent for his prinattorney for his client, sheriff or constable on execution, or a justice
in the course of his business, who all, in some degree, stand in the relation
of agents to the party for whom they receive it.
cipal,
To

an

back money paid under a mistake, or through the deceit of the
if two men reckon together, and one overpays the other
through mistake, the money so overpaid, becomes money had and received to
the use of the party paying it; or if a man falsely tells me he has paid certain
money, or done certain work for me, and I pay him for it, the money so paid
by me becomes, by this deceit, money had and received to my use.—Cowen’s
recover

other party ':

as

Justice, 68.
*

Our statutes make

no

such

exceptions.—See, post,

p.

3,

c.

16, s. 9, 10.
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To recover back money paid upon consideration which happens to fail':
if I pay a man for carrying my goods, and he fails to carry them without my fault, or I advance money to a man upon his promise to sell and
deliver me certain goods, and he fails to do so; I can recover the money so
as

paid in either instance, in an action for money had and received to my use.—
Cowen’s Justice, 68, 69.
To recover back money

paid to any one, acting under, or in pursuance of
authority: as if a man comes to me in behalf of my creditor with a
forged order, or power of attorney, to receive the money, and I pay him the
debt; although we both supposed the order or power to be good, yet, the
authority being in fact forged and void, I can recover the money back in this
a

void

action.—lb. 69.
To recover back money obtained from any one by extortion, imposition, or
taking an undue advantage of the party’s situation: as where I pledge my
horse for a debt of one hundred dollars and the interest, and I tender the
sum

dde, and demand the horse, but the bailee refuses to redeliver him

unless I pay an additional sum beyond what is due, which I comply with in
order to get possession of my property; or if an officer, as a sheriff or constable, extorts money, or charges and receives exorbitant fees: in all these
cases, the money thus paid may be recovered as money had and received to
the injured party’s use.—lb. 69.
This action lies, also, to recover back money embezzled, or which any
person has been defrauded of by cheating or otherwise; as where money
is embezzled or stolen by' a man’s clerk.—lb.
To recover back money paid under an erroneous judgment or adjudication
of any court, if the 'same is afterward reversed: as if 1 pay money on a

justice’s judgment against me, which is afterward set aside on certiorari ;
I can recover this money back, in this action, from the opposite party.—lb.
45. Fourth.—For money paid, laid out, and expendedfor the defendant: as where I pay a debt at his request, or an accommodation
note given by me for his benefit, or pay money for another as surety,
8 Johnson, .249; or where one of several sureties pays the whole
money, in which last case he may bring this action against the others
severally for their shares ; and in case I am obliged to pay money
for another in any other way, as if, I being a sheriff or constable, the
defendant escapes from an execution in my hands, leaving me to pay
the debt, or if my goods, being on the premises of another with his
consent, are distrained for rent due from him, and I am obliged to
pay the rent in order to release them : I can maintain an action in
these, and many of the like cases, for money paid, laid out, and
expended, against the person by whose default 1 have been obliged
to pay the money.
But if a collector of taxes pay over my taxes to
the county treasurer without demanding it of me, this being a voluntary payment, an action will not lie to recover the money so
paid.—10 Johnson, 361. But in these cases, if the money be paid
at the
request of the party liable, or he afterward promise to pay it,
the action will lie.—lb. 404.

To sustain this action, it must appear that money has been
actually advanced by the plaintiff. But the giving a negotiable note to discharge, the
debt of the principal, would be equivalent to the payment of money.—

8

Johnson, 202.

46. Fifth.—For money loaned and advanced by one person to another. This action of assumpsit also lies: so, for money advanced to

A, at the request of B, who promises to pay it,

an

action lies against

justices’
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much money lent and advanced to him, lBurr, 373;

B,

as

so,

for money lent to a married woman at

so
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her husband’s request,

action lies against the husband, 7 Taunt. 432; and where money
is lent to one at the request of another, it is a loan to the latter, and
should be so charged.—6 Mod. 77.
In order to maintain this action, there must be an actual loaning
of money.—Cowen’s Justice, 80.
47. Sixth.—For use and occupation. A contract for rent or hire,
whether written or verbal, may be sued in justices’ courts; but if
an

are let out for the purpose of prostitution, an action
lie for the use and occupation.—2 Com. on Con. 510.

lodgings

will not

Of the Parties.
48. Every action on contract must
the name of the person to whom the

be brought and carried

on

in

engagement violated was origi-

nally made, unless it is transferrable, as in the case of a promissory
in which case, where the contract is assigned or transferred, it
may be brought in the name of the assignee, indorsee, or bearer.—
note;

1 Chit. PI. 3.
And where the claim is against more than one, all should be made defendants, unless they engage jointly and severally>in which case all or either may
be sued ; and if too many persons be made defendants, it is a fatal objection.
—1 Chit. PI.

31, 2,3.

Where the sum of money is due to several persons jointly, they must all
be named as plaintiffs, and if too many or too few be named, it will be fatal
to the suit at any stage of the proceedings, on being duly objected to.
But
if one or more of such joint claimants be dead, the suit may be brought in
the name of the survivors.—lb. 7, 8, 9, 12, 16. And where several persons

jointly liable, and one or more die, the action must be brought against
the survivors.—lb. 37, 38.
Executors and administrators must all join, and cannot sue separately
lb. 12.
For a debt due from a single woman before marriage the husband is liable,
and must be joined with the wife in an action against him; but if the wife
survive, she may be sued therefor alone.—lb. 42, 44.
are

*

The

Pleadings.

49. The parties having properly appeared,
consideration is the pleadings in the cause.
It is

the next subject of

mention, that by the pleadings in a suit is not
people it is understood, the arguing or advocating the
cause before the court; but the allegations of the parties, briefly setting forth
the cause of action on the part of the plaintiff, and the defence on the part of
the defendant, which, in the superior'courts, are drawn out with great exactness and perspicuity; to which proceedings there can be no legal objection, in
justices’ courts, in case the parties prefer it. But as the suiters of the court,
and indeed the justices themselves, are presumed, in a large majority of cases,
to be plain people, unacquainted with legal learning, pursuing a right in matters of so small concern, as not to afford the aid of professional men, the
proceedings of-these courts are calculated on a plan of simplicity, at least;
so much so, as to dispense with that legal formality which would render professional abilities necessary, in making out the demand on one side, or the
hardly

necessary to

meant, as by many

defence on the other.
Justices’ courts are not courts of

the

course

of

common

record, and do not proceed according to
law, and, so far as their powers are concerned, they

justices’
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strictly to the authority given them by statute; they can
nothing by implication, but must show the power which they exercise,
expressly given them in every instance. The superior court will, moreover,
require their compliance with the forms prescribed by the statute ; and if
they have been departed from, the proceedings cannot be supported.—Cowen’s Justice, 303.
These proceedings, however, so far forth as regularity and form are in
question, will be reviewed with liberality; and in the pleadings, technical
nicety or legal precision is not required; but it will be sufficient if there appear a good ground of action, within the justice’s jurisdiction, and that the
merits of the cause have been fairly tried. This total disregard of form exists,
however, when the pleadings come up for review before the superior court
on certiorari, where no objection was made to their form or substance in the
court below.
Where this is the case, almost anything yvill serve the
description of pleadings, provided it appears to the superior court that the
merits have been fairly tried.
But greater accuracy of pleading may be
insisted on by the parties while in the court below; and not only a lack of
substance, but even of form may be objected to, which it would be error
for the justice to disregard.—lb.
After an issue of fact joined in a justice’s court, the only question which
can afterward arise upon the pleadings in the same court, and before its
removal by certiorari or appeal, is whether the proofs exhibited in the course
of trial are warranted by the pleadings interposed by the parties. This
objection must always be made in the court below, or it will not be available
are

confined

take

certiorari.
Where either the cause of action or the defence is stated in plain language,
and in words according to their ordinary import in conversation, this will be

on

enough, though the strict rules of special pleading at the common law be
Indeed it is said, (and with the greatest propriety,) that special
pleading in a justice’s court is to be discountenanced; that it is calculated to
mislead magistrates, and involve the proceedings of their courts in all the
technical niceties of a court of record. Whenever, therefore, the superior
court can possibly intend, from the proceedings before them, that the merits
were fairly tried in the court below, they will not examine or test by technical rules the formality of the pleadings.—lb. 315, and authorities there
violated.

quoted.
There is no statute requiring the pleadings in a justice’s court to be in
writing, nor is this necessary; but it is certainly advisable, in all cases
where the subject of the suit is contested, to reduce the pleadings to writing.
Everything in a justice’s court shall be taken most strongly in favour of the
party pleading it, or rather, if the meaning of the words usqd be doubtful or
equivocal, they shall be construed most strongly in favour of the party using
them. The language of pleadings in all courts is to have a reasonable
intendment and construction; and where a matter is capable of different
meanings, that shall be taken which will support the pleadings, and not the

other, which would defeat it.—lb. 322.

Of the Evidence.
conducting the evidence, the party that hath the affirmative
begins; this is generally the plaintiff, unless the defendant contents
himself with pleading affirmatively some special plea, without joining with it the general issue. After the party thus holding the
affirmative goes through, the adverse party follows: when he is done,
the party having the affirmative will be permitted to give evidence
to rebut the testimony of his adversary, and impeach the credit of
his witnesses; and then the other party the same.—lb.
50. In

After the evidence is closed, the parties, by themselves or counsel, may
make such observations to the court or jury as are applicable to their case:

Chap. 2.]
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the party holding the affirmative to close the argument. This is the natural
order of the trial, either before the justice or jury.
Before the cause is submitted to the jury by the parties, it frequently
becomes a question, whether either party may call further testimony in the
case.
After the cause is finally submitted, either to the justice or the jury,
it is then clearly too late.
At any time before this, or at any time before the counsel on both sides
have closed their arguments, it is discretionary with the justice, either to
admit or reject such further testimony ; and if such discretion be exercised

properly, the judgment will not for that reason be reversed. It can never
be claimed by either party at trial, as a matter of strict right, to open the
cause to proof' after full opportunity has been given to each side to be
heard, and the testimony has been regularly, and by mutual consent, closed.
The subsequent admission of testimony must rest upon the discretion of
the court, duly exercised according to the circumstances of the case.
If the opposite party be present, with his witnesses and proofs, it will be
reasonable to receive the additional testimony offered, for then no injury
can result to him; but if after the party offering the testimony declares he
has done with the examination of witnesses, and the opposite party, or
his witnesses, have, in consequence of this, left the court, it would be unreasonable to receive such additional testimony, unless the opposite party and
his witnesses, are first recalled. Witnesses are not bound to stay after the
parties have declared that they have done with the proofs; for this is equivalent to a discharge of the parties.—Co wen’s Justice, 539, 540.
The Trial

before the Justice.

51. After an issue of facts is joined, the justice will proceed to
trial by hearing the evidence, and give judgment accordingly.

the
In

doing this he ought ever to keep in mind that he is acting in a twofold capacity: as a judge, directing and controlling the proceedings
according to the established rules of law ; and as a juror, trying the
facts. The first thing which it is the duty of the justice to turn his
mind to, and in doing which he will find advantage, is the issue be-,
tween the litigant parties, that is, what they have affirmed on one
side, and denied on the other.
Persons unaccustomed to legal investigation1 are very apt to drag
their altercations on trial abundance of extraneous irrelevant matter.

into
To

keep' them to the true points requires an attentive, discriminating mind;
great convenience will result from observing rules, and pursuing a correct
system.
A justice is not, like a juror, liable to be challenged for favour, partiality,
or even corruption; though he would be subject to indictment for the latter.
Thus, where the justice was the father-in-law of the plaintiff, (13 John. 181,)
or where he had given an opinion in the cause, (12 John. 356.) it is no cause
of challenge. But there is a gross indecency in one’s trying a cause, as
justice, for a near relation, which should induce the Superior court, or certiorari, to scrutinize his proceedings with a jealous eye.
The Trial

by Jury,

52. The room for the hearing of
and the jury afforded every facility

cause should be kept quiet,
for hearing the cause possible.
They should be kept as distinct as may be from the interference of
either the parties or strangers ; and it has been holden in one case,
that when the justice permitted the jury to be treated with Spirituous
liquor during the trial, though it was with the consent of both parties,
this was irregular,* and the verdict and judgment were set aside on

the

certiorari for this cause.—15 John. 455.
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After the evidence is closed, and the parties, or either counsel, have finished
their observations, the jury may, if they please, give their verdict immedi-

ately, without being alone.

But in all cases where any doubt or difficulty can
for the jury to take some time to deliberate on the

possibly arise, it is best
evidence, in which case

they must be alone.—Cowen’s Justice, 540.
The jury, in a justice’s court, have a right to decide both the law and the
fact, subject to a review, upon certiorari, if they decide erroneously.—lb.
541, and the authorities there cited.
It is irregular for the justice to tell the jury what a piece of testimony was,
after they have returned, without the parties being present.—10 John. 239.
But when the jury merely asked the justice if they could add anything
to the plaintiff’s demand, to which he answered No, this was not holden a
sufficient cause to set aside the verdict, though the parties were absent, and
not notified to attend.—5 John. 111.
If after every reasonable endeavour to agree on a verdict, the jury
either will not or cannot do so, they may be discharged by the justice.—>
2 John, case 275.
The jury may at any time before their verdict is recorded, correct it, either
in form or- substance. They may do this of themselves, or on the sug-

gestion and advice of the justice. They may do it immediately on discovering or being apprised of the mistake, or may retire a second time, and
make the correction on more mature deliberation at their room.—Cowen’s

Justice, 544; arid see title Jurors.

Form

53.

Georgia,
County.

Baldwin

of Subpoena for Witness.*

James Johnson
VS.'

William Williamson.

To John Goodall, greeting.
You arp hereby commanded, that laying all other business aside,,
you personally be and appear at a magistrate’s court, to be held in the
county of Baldwin, for the 320th district, on the first Saturday in September next, then and there to testify, and the truth to say, on the part
and in behalf of the defendant.
Herein fail not, on pain of thirty dollars.
Witness my hand and seal, this tenth day of August, 1835.
I. T. Cushing, J. P. (L. S.)
54. Form

of a Commission to take Interrogatories in a Justice’s Court.'
Georgia,
)
By Isaac T. Cushing, a justice of the peace for
Baldwin County. \ said county, and the three hundred and twentieth
district company of said state.
To [here the commissioners are to be
named], esquires, greeting
Whereas, there is a certain matter of controversy now depending
in the justice’s court of said district between James Johnson, plaintiff,
and William Williamson, defendant; and whereas, John Goodall is
alleged as being a material witness in said suit, and cannot attend said
court in person, without manifest inconvenience.
Now know ye, that I, reposing especial trust and confidence in
your prudence and fidelity, have appointed you, or any two or more
of you, who are hereby authorized and required to cause the said John
*

For the form of a aummons, aee
p.

4, c. 3, sf 21.

justices’
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Goodall personally to come before you, and, after being duly sworn,
examine him concerning the said suit, agreeable to the interrogatories hereunto annexed ; and the answers to the same being plainly
and distinctly written, ypu are to send the same closed up under your
hands and seals to our said court, to be held on the first Saturday in
to

September next, together with this writ.
Witness my hand, this tenth day of August, 1835.
I. T.
Note.—The

Cushing, J. P.

should be written down by one of the commissioners,
answers to the different questions in the same order as they

answers

distinguishing the

forth in the

interrogatories, and certified in words like these: “ The
interrogatories taken, sworn to, and subscribed before
us this
eighteenth day of August, 1835,” and then sign as commissioners.
Then envelope the whole, and seal the envelope with as many seals as there
are set

foregoing

answers to

commissioners, and write their names one across each seal; state the
the back, and direct it to the justice who issued the commission.
taking interrogatories for a justice’s court, oite of the commissioners
must be a justice of the peace; not so in the superior or inferior court.—Foster’s Dig. p. 422.
are

case on

For

Form

of making out Interrogatories for a Justice’s Court.
Georgia, i In justi ce’s court of the three hundred and twentieth
district company of said state.
County. |
James Johnson

Debt.

vs.

William Williamson. )

Interrogatories to be exhibited

to John Goodall, a witness
for the plaintiff, residing out of the county aforesaid.
Inter. 1st. Do you know the above named parties?

[ Then go

material

and ask all questions necessary. It must then be
the party for whose benefit they are. A copy
opposite party five days previous to issuing the
commission, to enable such party to propound cross interrogatories if it
is wished.
The cross interrogatories, if any, must be certified and
signed in the same manner that the direct interrogatories are.~\
on

dated and signed by
must be served on the

answers, state the case as is stated at the headl
interrogatories, then commence with this form:—
Georgia, )
By virtue of a commission from the justice’s court
Jones County. J of the three hundred and twentieth district company of
said state, to us directed, we have caused John Goodall, the person in
said commission named, to come before us, and being duly sw'orn
true answers to make to certain interrogatories to the said commission
In

making out the

of the

annexed, deposeth
To the first
55.

and

answers as

interrogatory he

Form

of

an

follows:—

answers,

&c.

Execution from Justices’ Courts.

BaldScl’untj. S To a11 and sin^ular the constables- greeting.

You are hereby commanded, that of the goods and chattels, lands
and tenements of William* Williamson, you levy by distress and sale
thereof, sufficient to make thirty dollars principal, and interest from
A.a

justices’
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the first day of January, 1835, which was adjudged against him at a
'justice’s court, held in and for Captain Boman's district on the sixth day
of August, 1835, in favour of James Johnson, and also the further sum
of one dollar and twenty-jive cents, for the cost thereon. And have you
the said sums of money, together with this writ, on or before the first
Saturday in September next, to render in full satisfaction for said debt
and costs.
Herein fail not.
Given under my hand and

seal this tenth day of August, 1835.
I. T. Cushing, J. P. (L. S.)
Form of Affidavit claiming Property levied upon.

56.

•

Georgia,
) Before me, Isaac T. Cushing, a justice of the
Baldwin County, j peace „for said county, personally came Moses
Takeall, and being duly sworn, saith, that a negro man by the name
of Sam, which has lately been levied on by virtue of a fi. fa. issued
from the superior (or inferior, or justice's'] court of said county, Jacob
Roberts vs. Daniel Tight, is his, this deponent’s property.
Sworn to and subscribed before me,
this tenth day of August, eighteen hundred and thirty-five.
I. T. Cushing, J.

Moses Takeall.

P.
of a Rond to be taken of the Claimant, which must be
double the value of the Property levied upon.

57. Form,

Georgia,
)
Know all men by these presents, that we, MoBaldwin county. J ses Takeall and David Dobbs, are
and firmly
bound to Daniel Takecare, sheriff- of said county, in the just and
full sum of six hundred dollars, to the true payment of which we bind

held

ourselves, our heirs, executors, administrators, and assigns, jointly and
severally, firmly by these presents. Sealed with our seals, and dated
this tenth day of August, eighteen hundred and
The condition of the above bond or obligation is
Daniel Takecare, sheriff" of said county, has this

ippon a negro man
“from the

thirty-five.
such, that whereas
day levied a fi. fa.

by the name of Sam, which said fi. fa.

superior court of said county, Jacob Roberts

was
vs,,

issued

Daniel

Tight, and the said Moses Takeall hath interposed his affidavit,
claiming said negro man Sam. Now, should the said Moses Takeall
pay to the said Jacob Roberts, the plaintiff in said fi. fa., all damages
which the jury on the trial of the right of property may assess against
him, in case "it should appear that said claim was made for the purpose of delay, then this obligation to be void, else remain in full force.
Test,
Nathan Notice.

Moses Takeall.
David Dobbs.

(L. S.)
(L. S.)

5S. Form of a Bond for the forthcoming of Property when the
Claimant wishes to take or keep possession of the Property claimed.

Know all

men by these presents, that we, MoTakeall and John Goodall, are held and
firmly bound to Daniel Takecate, sheriff of said county, in the just

Georgia.

Baldwin county.

jS

ses

justices’
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and full sum of nine hundred dollars, (or treble the amount of tftk
debt on which the fi. fa. is founded.)
To the true performance of
which we bind ourselves, our heirs, executors, administrators, and

assigns, firmly by these presents. Sealed with our seals, and dated
this tenth day of August, eighteen hundred and thirty-five.
The condition ofthe above bond or obligation is such, that whereas
the said Daniel Takecare, sheriff as aforesaid, hath lately levied a fi.
fa. issued from the superior court of said county, Jacob Roberts vs.
Daniel Tight, on a negro man by the name of Sam, which has been
claimed by the said Moses Takeall. Now, should the said Moses>
deliver the said negro man Sam, so levied on, at the time and place
of sale, or to the said John, for him, (provided the man Sam so
claimed should be found subject to such execution,) then the above
bond or obligation to be void, else to remain in full force and virtue.
Test,
John

Moses Takeall.
John Goodall.

Loving.

(L. S.)
(L. S.)

59. Form

of Affidavit to obtain a Warrant for the restoration of
the possession of Personal Property.
Georgia*
) Before me, Isaae T. Cushing, a justice of
Baldwin County. ) the peace for said county, personally came
David Honesty, and after being duly sworn, saith that three
slaves, viz. Bob, Sam, and Randal, (or other personal property,)
have been taken, enticed, or carried away by fraud, violence,
seduction, or other means, (whatever the fact was,) from the possession of this deponent, or that (the said negroes, or other personal
chattel) having been recently»in the quiet, and legally and peaceably acquired possession of this deponent, have absconded or disappeared without the consent of this deponent, and as he believes -have
been harboured, received, or taken possession of (whichever is the
fact) by David Troublesome, of said county, under some pretended
claim, and without lawful warrant or authority, and that this deponent* claims a title to, or interest in said (negroes, or other personal
chattel) or the possession thereof (as the fact may be.)
Sworn to and subscribed before me,
this tenth day'of August, eighteen hundred and
thirty-jive.
I. T. Cushing, J. P.

David

Honesty.

Form

of Warrant.
By Isaac T. Cushing, a justice of the peace for
Georgia,
Baldwin County. )
said county.
To the sheriff of said county, or other legal officer.
Whereas, I have this day received information on the oath of
David Honesty, that (here state particularly what was sworn to.) '
These are therefore to command you to apprehend the body of the
said David Troublesome, and also seize the aforesaid property, (here
60.

)

*

If the

deponent be agent, or attorney Iona fide, he must claim as such.
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Jkime the property in question as

in the affidavit,) and bring them beof the peace for said county, that such
proceedings may be had in the premises as the law directs.
Given under my hand and seal this tenth day of August, eighteen
hundred and thirty-five.
I. T. Cushing, J. P.
(L. S.)
fore

me or some

other justice

61. Form

of Recognisance given by the Person to whom the Property may be delivered.
Georgia,
) Be it remembered, that on the tenth day of
Baldwin County, j August, in the year of our Lord eighteen hundred and thirty five, David Honesty and James York, of said county,
came before me, Isaac T.
Cushing, one of the justices of the peace
in and for said county, and did acknowledge themselves to owe
jointly and severally to David Troublesome the sum of eighteen
hundred dollars* current money of said state, under the condition
that they cause (here state the property delivered up) to be produced ^tnd forthcoming to answer any execution, judgment, or
decree that may be had, issued, or made upon a suit or action at
law or in equity, as the said David Troublesome may commence or
prosecute within the next four years touching ■ said property, then
this recognisance to be void, else to remain of full force and virtue.
David Honesty. (L. S.)
Taken before me the
James York.
day and year aforesaid.
(L. S.)
I, T. Cushing, J. P.

•

62. Form

•

of the-Commitment where the Defendant refuses to produce the Properly, &c.
peorgia,
By Isaac T. Cushing, one of the justices of the
Baldwin County.
peace for said county.
To the sheriff of said county or any constable thereof, and to the
keeper of the common jail thereof.
Whereas, David Troublesqme, of the county aforesaid, hath been
arrested at the instance of David Honesty for a violation of the
law entitled, “ An act more effectually to quiet and protect the pOssession of personal property, and to prevent taking possession
thereof by fraud or violence,” passed in. eighteen hundred and
twenty-one, and the said David Troublesome having, been brought
before me upon the return of the warrant, it appearing that the said
slaves, Bob, Sam, and Randal, the subjects of controversy between
the said David Honesty and David Troublesome, are in the possession,
power, custody, or control of the defendant, David Troublesome,'or
an agent or friend of his, actingfor or intrusted with them for him,
(insert whatever of the foregoing were the true grounds,) and the said
defendant being required, and not producing, nor causing to be forthcoming the said negroes or other personal chattel, to be dealt with
as the law directs.
1 do, therefore, hereby command you, the body.
*

Or dm'hle the value of the negroes or other

(if any.)

personal property and hire claimed
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of the said David Troublesome into your custody to take, and him
safely to convey to the common jail of said county ; and you, the

keeper of the said jail, the said David Troublesome into your custody
receive and him safely keep, until he be from thence delivered

to

course of law.
Given under my hand
hundred and thirty-five.

by due

Hereof fail not.
and seal this tenth day of August, eighteen

I.* T. Cushing, J. P. (L. S.)
CHAPTER III.
•

CONSTABLES.

1. An election shall be held at the place of holding justices’ courts
in each captain’s district,* on the first Saturday in January of each and

every year, by persons entitled to vote for members of the General
Assembly, for at least one and not more than two constables, which
election shall be superintended by at least one of the justices of the
peace and two freeholders, who shall hold his or their appointments
until the first Saturday in January next thereafter,. and until his or
their successors are elected and qualified.—Daw. Comp. 407.
2. When an election shall fail to be held at the time aforesaid, or
a
vacancy happen, it shall be the duty of the justice or justices of the
district to advertise an election in three of the most public places in
their district, giving at least ten days’ notice of the time and place;
which election shall be conducted in the manner before described,
and the persons elected shall hold their appointment until the first
Saturday in January next thereafter, and until the election and qualification of their successors.—Daw. Comp. 407.
3. And the justices of the peace (or either of them in the absence
of the other) in the several districts in this state, may appoint constables for special purposes or to meet sudden emergencies, and also in
cases where the constable of the district may be absent from the district or from providential causes be disabled or prevented from discharging the duties of his office, the justices may deputize, but in no
other cases than those'mentioned.—Acts of 1834, p. 100.
4. Before such constables elected as aforesaid shall enter on the
duties of their appointments, they shall take and subscribe the follow-

ing oath before any justice of the inferior court or justice of the peace.
I do solemnly swear (or affirm) that I will duly and faithfully perform all the duties required of me as constable of the county of
according to the best of _my abilities and understanding. ”
And such constables shall give bond with two or more good and suffieient securities, to be taken by, and judged of by the justices of the
peace in their respective districts, payable to the justices of the inferior courtf of the respective counties, in the sum of five hundred dol“

For constables in Glynn, Liberty, and Wayne, see acts of 1830, 102.
t By the act of 1834, pamphlet, p. 225, the constables’ bonds which had been made
payable to the governor as directed by the act of 1799, instead of the justices of the inferior court as directed by this act, are legalized and made valid.
*
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lars, (unless said district be in a town, and in that case one thousand
dollars,) for the faithful performance of the duties of their office of
constable; which bonds, so given, shall be deposited in the clerk’s
office of the inferior court of the

respective counties in this state,
the application
that they have
been injured by the misconduct or neglect of duty in said constable ;
which suit shall be brought iij the superior courts, for the use of the
person so injured.—Prin. Dig. 252.
5. It hath always been held that the constable is the proper officer
to a justice of the peace, and bound to execute his warrants, and
therefore it hath been resolved, that when a statute authorizes a justice of the peace to convict a man of a crime, and to levy the penalty
by warrant of distress, without saying to whom such warrant shall
be directed or by whom it shall be executed, the constable is the
proper officer to execute it, and is indictable for disobeying it.—
and may be sued by order of the inferior court, upon
of any person who shall njake it satisfactorily appear

2 Hawk. 252.

6. Constables are required to summon all juries for justices’ courts,
and to attend such courts.—See ante, c. 2, s. 26.
?. A civil warrant or summons shall be served by any constable
of the district in which the defendant may reside, duly appointed and
sworn to the faithful execution of his office, either by giving a copy
to the defendant in person, or by leaving a copy thereof at his, her,
or their usual and notorious place of abode, at least ten days before
the day of trial: and it shall
the duty of the constable serving the

he

summons or

warrant to make

an

entry of service thereon in writing,

and sign such return.—Prin. Dig. 245.
8. Any constable of the county may serve any warrant or summons wherein any justice of the peace or constable may be a party;
and may summons any witnesses, and serve any bail warrant or

attachment, and make due return thereof, to the court

to which the
may so happen that
there is no constable in the district, it shall and may be lawful for any
constable in the county to act in the said district, in all respects as if
such constable had been appointed for said district.—Prin. Dig. 251;
but see ante, sec. 2.
9. It shall be lawful for any constable, and he is hereby required,
in all cases where a bail or criminal process is placed in his hands,
and the person against whom the same may be is moving about from
one district to another, to serve the said
process in any district within
the county in which he may be constable. And may carry the prisoner out of the county if there is no
jail in it.—Prin. Dig. 228.
10. It shall be the duty of constables to advertise all intended sales
at two or more of the most public places in their proper district, and
same

may

be made returnable; and where it

of the

public places in the county, at least fifteen
days before any sale, and shall give a full and clear description of the
property to be sold ; and all constables’ sales shall be at the place of
holdingjustices’ courts in the several company districts, and on a
court day, and that between the hours of 10 and 3 o’clock.*—Prin.
at one or more

•

most

Time extended to 4 o’clock.—Daw.

Comp. SOS.
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Dig. 249. Constables are to be allowed a reasonable compensation
for carrying property levied on to the place of sale, to be adjudged
by the justice of the district.—lb. 250. Where personal property is
sold under the encumbrance of a mortgage, or where a life estate or
an estate for a term of years in
personal property is sold by a constable, see post, chap. 4, s. 39.
11. No constable shall be authorized to levy on any negro oi*
negroes, or real estate, unless there is no other personal estate to be
found sufficient to satisfy the debt; in "which case, they may levy on
the same wherever to be found, and deliver over the execution to
the sheriff of the county, with a return of the property levied on, who
shall proceed to sell the same with such formalities as are prescribed
for the sale of real estates.—Prin. Dig. 249,250.
12. Constables are authorized and bound to levy all attachments
returnable to either the justices,’ the inferior, or superior courts* in
the county where he is constable, and advertise the same, if returnable

justice’s court, at the place of holding said court, and at one or
public places in said’ county, at least fifteen days previous to
the court, (Prin. Dig. 246 ;) and if returnable to either of the other
courts, at the courthouse of the county, at least thirty days before
the sitting of the court.—See General Attachment Laws.
13. In all cases where a writ of execution from a justice’s court
to

a

more

shall have been levied on one or more slaves, and a claim to such
slaves shall have interposed, according to the laws in force for the
time being, such execution and claim shall be returned to the next
term of the superior or inferior court, whichever may first happen, of
the county in which such execution was issued, ar>d shall be there
tried in the same manner as other claims, which by law are or shall
be returnable to those courts respectively.—Daw. Comp. p. 215.
See forms, ante, c. 1.
14. It shal) be the duty of the constables of the several districts

levy all executions put into their hands agreeably to the tenor
thereof, and to make due returns of the same, together with all
summonses or warrants, to the court to which they may be made returnable; and in case of neglect or refusal to serve and return any
warrant or summons as aforesaid, the justice may fine the constable
to

so offending in a sum not exceeding the amount of the debt due
the defendant; and all constables shall, moreover, be subject to

by
be
prosecuted and tried for malpractice in office, in like manner as is
pointed out for justices of the peace, and liable to like pains and
penalties.—Prin. Dig. 250.
15. Constables shall be subject to be ruled by their respective
justice’s courts, and compelled to give an account of their actings and
doings, or pay over moneys which they may have received or collected in their official capacity, under the same regulations as are
pursued in the superior court in relation to officers of said court.—
Daw. Comp. 203; but see next section.
*

The

justices of the peace
Dig. 243.

above.—See Prin.

may

issue attachments returnable to either of the courts
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16. So much of the two

preceding sections as relate to the paying
collected, is amended by the act of 1822, which provides,
that it shall be the duty of the sheriffs, coroners, justices of the peace,
constables, clerks of the superior and inferior courts, and attorneys
at law in this state, upon application, to pay to the proper person or
jersons, his, her, or their attorney, any money they may have in their
lands; and if not promptly paid, the party or parties entitled thereto,
tis, her, or their attorney, may serve said officer with a written demand for the same, and if not then paid, for such neglect or refusal
the said officer shall be compelled to pay at the rate of twenty per
cent, per annum, upon the sum he has in his hands, from the date of
such demand, if good cause be not shown to the contrary. And a
copy of such demand produced into court, verified by affidavit, stating
when and where the original was served upon the officer, shall
be prima facie evidence of the date and service thereof.—Daw.
Comp. 403.
over

money

17.

Fees

op

Constables.

In Civil Cases.

For serving a warrant, summons, or subpoena For each additional copy
....

-

$0 31i

For attending each trial in justice’s court For summoning a jury
For each cause tried by a justice
...
For levying and advertising an attachment
For levying a ca. sa. or execution, and advertising
.For carrying a negro to and from jail, when under execution, '
per mile
For keeping a horse, mare, mule, ass, or ox, per day For each head of neat cattle, per day
i
For each head of sheep, goats, or hogs, per day
On all sales made by them, six and a quarter per cent, on

31*
3U
62}
31*
31*
31*
5

15*
3?
2}
the

amount.

In Criminal Cases.

For

attending the grand jury, for each bill found, to be paid
by the delinquent
...
$0 31*
For serving a warrant
1 25
...
For carrying a prisoner to jail, per mile
5
For keeping and maintaining a prisoner, before examination,
not
exceeding twenty-four hours .....
31*
For whipping a negro, by sentence of a court ...
1 35
For executing one
4 06*
-

Bailiffs shall receive from the county treasurer of each
county, or clerk of
the court, where there is no treasurer, one dollar per day in addition to their
present fees, for every day they shall serve in attendance on grand juries.
Acts of 1831, p. 138.
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CHAPTER IV.
SHERIFFS,

1. The elections of sheriffs,* clerks of the superior and inferior
courts, county surveyors, and coroners of the respective counties
■within this state, shall be held on the first Monday in January, 1814,
and on the first Monday in January every second year thereafter, in

each and every of said counties respectively.—Prin. Dig. 120.
2. All elections for county officers, to wit, the clerks of the superior and inferior courts, sheriffs, coroners, and county surveyors, shall
be by the citizens of the respective counties who are entitled by law
to vote at elections for representatives or members of the legislature
of this state; and shall be opened, conducted, and closed in the same
manner that elections are for members of the
legislature of this state.
—Prin. Dig. 118.
3. It shall be the duty of the officers elected as aforesaid, to make

application to the executive for their respective commissions, within
twenty days after their having been elected to either of the said
offices.—lb. 120; see next section.4. The clerks of the superior and inferior courts, sheriffs, county
surveyors, coroners, collectors, and receivers of tax-returns shall be
br und, in ten days after they are notified of the arrival of their com-

mission, to take the oath, and give the security required by law.—

Ib. 12L
5. The sheriffs, clerks of the superior and inferior courts, clerk
court of ordinary, coroners, and County surveyors shall perform all
the duties of their respective offices during the time intervening
between the election and commissioning of their successors, with all
the responsibilities to which they were liable previous to the said
election.—Ib. 120.

fi. .When any office of sheriff, clerk of the superior or inferior
court, tax-collector, or receiver of tax-returns in any of the counties
of this state, may become vacant by death, resignation, or otherwise,
it shall be the duty of the justices of the inferior court, or any two
or more of them, to
give notice at the door of the courthouse, and at
three or more of the most public places of said county within which
such vacancy may happen, twenty days previous to said election for

filling said

vacancy; which said vacancy shall be filled by persons
entitled to vote for members of the legislature of said county ; and
the person so elected shall be commissioned by the governor in con-

formity with the laws now in force in this state on that subject; and
the person so chosen shall continue in office no longer than his predecessor would have done.—Daw. Comp. 297.
7. When any two or more candidates for any of the aforesaid
offices may have the highest and an equal number of votes, the presiding justices

or

superintendents at said election shall certify the
*

See Con. art. 3, s. 2.
b

b
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such

to the justices of the inferior court 0/ the county where
election may be held ; whose duty it shall be forthwith to advertise
another election, giving notice as prescribed in the preceding section.—Daw. Comp. 297.
8. In the interim, from the time said vacancy may happen up to
the time a successor may be elected and qualified, according to the
same

foregoing provisions, (in cases where it may be necessary,) the justices. of the inferior court of the county where said vacancy may
happen are hereby authorized to attend at the courthouse of said
county, and appoint some fit and proper person to discharge the
duties of said office until such vacancy may be filled according to
the foregoing provisions, who shall be compelled to give bond and
security, and take the usual oath.—Daw. Comp. 297.
9. The sheriffs of the several counties shall attend (he superior
and inferior courts in the respective counties when sitting, and by
themselves or deputies execute throughout the counties all writs,
warrants, precepts, and processes directed to them, and issued under
the authority of any judge or justice of the said superior or inferior
courts, or the clerks of either of the courts; and the said sheriffs or
their deputies shall have power to command all necessary assistance*
in the execution of their duty, and to appoint, as there shall be occasion, one or more deputies; and before any sheriff shall enter upon'
the duties of his appointment, and being commissioned by the governor, he shall be bound for the faithful performance of his duty by
himself and his deputies before any of the said judgesf to the governor of the state for the time
being, and to his successors in office,
jointly and severally, with two good and sufficient securities, inhabitants and freeholders of the county, to be approved by the justices
of the inferior court, or any threej of them, in the sum of twenty
.

thousand dollars,§ and the said bond shall remain in the office of the
clerk of the superior court of such county, and may be sued for by
order of the said court for the satisfaction of the public or persons

aggrieved by the misconduct of the sheriff or his deputy ; and the
said sheriff shall take and subscribe the following oath before one of
the judges of the superior, or justices of the inferior courts, and the
same shall be'entered on the minutes of the said court before such
sheriff shall enter on the duties of his office, to wit: “ I do solemnly
*

This clause giving the sheriffs an authority to command assistance, prescribes no
penalty for disobedience; but the statute, 3 Edw. I. c. ix, (Schley’s Dig. p. 82,) subjects the party refusing assistance to fine and imprisonment.
t By act of 1803, explanatory of this section, it is declared that every judge of the
superior, or a majority of the justices of the inferior courts of the respective counties
throughout this state is and are, and, by intendment of law, oughtto have been taken,
held, deemed, and considered as competent in law to take the bonds or obligations of
sheriffs, and to qualify them as by law directed.—Prin. Dig. 119.
t By any two or more justices.—See Prin. Dig. 146.
$ The amount of the sheriff’s bonds in the after named counties have, by various
enactments, been reduced and established as follows! for the counties of Appling, Baker,
Bryan, Bulloch, Camden, Campbell, Carrol, Early, Emanuel, Glynn, Irwin, Lee,
Lowndes, Montgomery, Rabun, Randolph, and Scriven, ten thousand dollars ; for the
counties of Dooly, Marion, Tattnall, and Union, five thousand dollars ; the
county of
Ware, four thousand dollars; and the county of Wayne, one thousand dollars.
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(or affirm, as the case may be,) that I will faithfully execute
all writs, warrants, precepts, and processes directed to me, as sheriff
swear,

of the county of
, and true returns make, and in, all things well
and truly, and without malice or partiality, perform the duties of
sheriff of
during my continuance in office, and take only my

lawful fees: So help me God.” And an oath to the same purport
shall be taken by each of the deputies of the said sheriffs in like manner.—Prin. Dig. 216.
10. All officers, civil and military, in this state, shall take an oath
to

support the constitution of this state, and of the United States;

and the form of said oath, so to be taken and subscribed, shall be
forwarded with the dedimus to qualify the said officers, or be taken
and subscribed at the time of receiving said commission.—Prin. Dig.
121. Said officers shall also swear that they are not the holders of

public money.—See post,
11. In

c. 11, s. 5.
of the death of either of the said sheriffs, the

deputy
deputies shall continue in office, unless otherwise specially removed, and execute the same in the name of the deceased, until
another sheriff be appointed and qualified; and the defaults and misfeasance in office of such deputy or deputies in the mean time, as
well before as after the death of such sheriff, shall be adjudged a
breach of the condition of the bond given as before directed, by the
sheriff who appointed such deputy or deputies; and the executor or
administrator of the deceased sheriff shall have the like remedy for
the misconduct, or misfeasance, or default in office of such deputy or
deputies, during such intervals, as he would be entitled to if the sheriff
case

or

had continued in life, and in the execution of his office, until his sue-

appointed and sworn.—Prin. Dig. 216, 217. This secsheriff liable for the acts of
deputy before his death, is superseded by the act of 1826.—See

cessor was

tion, except that part which makes the

his
ante, sec. 8.
12. The sheriff of each county shall, at the expiration of his appointment, turn over to the succeeding sheriffs, by indenture and
schedule, all such writs and processes as shall remain in his hands

unexecuted, who shall duly execute- and return the same; and in
case any sheriff shall neglect or refuse to turn over such process, in

aforesaid, every such sheriff so neglecting or refusing shall
be liable to make such satisfaction, by damages and costs to the
party aggrieved, as he, she, or they shall sustain by reason of such
neglect or refusal; and every sheriff, at the expiration of such his
manner

appointment, shall also deliver up to his successor the custody of the
jail, and the bodies of such persons as shall be confined therein, with
the precepts, writs, or causes of such detention; and such succeeding
sheriff shall be empowered and required to sell and carry into effect
any levy made by his predecessors in office, in like manner as such
sheriff could have done had he continued therein, and shall make titles

the purchasers for all the property sold under execution, and not
conveyed by his predecessor.—Prin. Dig. 217; and see ante, p. 1,
to
c.

8,

s.

14.

13. The sheriffs of the several counties in this state shall have like

.196
powers
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and authorities; and they and their under-sheriffs, and jailers,

constables, and other officers belonging to the court, shall be liable
to all actions, suits, penalties, and disabilities whatsoever, which they
or either of them may incur for, or on account of the escape of prisoners,* or for, or in respect of any other matter or thing whatsoever,
relating to or concerning their respective offices, in the same manner
as they have heretofore been liable by laws in force in this state;
and no sheriffs, under-sheriffs, deputy, or other sheriff’s officer, shall
attorney at law, in his own name, or in the name of any
other person, or be allowed to plead or practise in any of the courts
of this state, during the time he is in sucb office.—Prin. Dig. 217.
14. The sheriff shall be liable either to an action on the case, or
an attachment for contempt of court, at the option of the party,
whenever it shall appear that he hath injured such party, either by
false returns, or by neglecting to arrest the defendants, or to levy on
his property, or to pay over to the plaintiff, or his attorney, the
amount of any sales which shall be made under or by virtue of any
execution, or any moneys collected by virtue thereof.—Prin. Dig. 217.
But see next section.
15. It shall be the duty of the sheriffs, coroners, justices of the
peace, constables, clerks of the superior and inferior courts, and at*
tomeys at law, in this state, upon application, to pay to the proper
person or persons, his, her, or their attorney, any money or moneys
they may have in their hands; and if not promptly paid, the party
or parties entitled thereto, his, her, or their attorney, may serve said
officer with a written demand for the same; and if not then paid, for
such neglect or refusal the said officer shall be compelled to pay at
the rate of twenty per cent, per annum upon the sum he has in his
act as an

.

hands, from the date of such just demand, if good cause be not shown
the contrary. And a copy of
verified by affidavit, stating when

said demand produced into court,
and where the original was served
upon the officer, shall be prima facie evidence of the date and service thereof.—Daw. Comp, 403, 404; see next section.
16. If any sheriff, or his deputy, or under-sheriff, shall be guilty of
extortion, or other malpractice in the execution of his office, upon
complaint made, on oath, .to the state’s attorney or solicitor, it shall be
the duty of such attorney or solicitor to exhibit a bill of indictment
against the person so offending, who, upon conviction thereof, shall
be fined by the court in treble the amount which he may have extorted
from any person, which shall be applied, one moiety to the injured
person, and the other moiety to the use of such county, and shall likewise be removed from office, and suffer such other punishments as
the law directs. Whenever the sheriff of any county within this state
shall fail to make proper return of all writs, executions, and other
process put into his hands, or shall fail or neglect to pay up all monevsf
received on such execution, on his being required by the court
to

*

If, after judgment, a jailer or sheriff permits a debtor to escape, who is charged in
execution for a certain sum, the debt immediately becomes his own, and he is
compellable by action of debt, being for a sum liquidated and ascertained, to
satisfy the creditor
his whole demand.—3 Black. 165.
t See ante, sec. 15; and post, sec. 42,43.
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so to do, he shall be liable to an action as for
contempt, and may be
fined, imprisoned, or removed from office, in the manner prescribed

by the constitution.—Prin. Dig. 217,218.
17. In all civil suits in the superior and inferior courts, a process
is to be annexed and directed to the sheriff, requiring the defendant
or defendants to
appear at the court to which the same shall be
made

21.'

ants at

returnable, and shall be served on the defendant or defendleast twenty days* before the return thereof, by delivering a

copy of such petition and process to the defendant or defendants, or
leaving such copy at his, her, or their most notorious place or places
of residence. And if any process shall be delivered to the sheriff, or
other officer whose duty it shall be to execute the same, so late that
it cannot be served in manner aforesaid, such process shall not be

executed, but the officer shall return the same with the truth of the
case.—Prin. Dig. 206.
18. It shall not be necessary, as heretofore, for the sheriffs of this
state to serve all writs and processes at common law twenty days
before the sitting of the court to which the same may be made return-

able, but the

same may be served and returned seventeen days before
sitting of the court: Provided, nevertheless, that all writs and processes shall be
copied and issued; as heretofore, twenty days before
the sitting of the cburt, to which the same may be made returnable.
—Daw. Comp. p. 408.
19. All process issued by the clerks of the said courts respectively,
where the sheriff, who ought to execute the same, shall be in anywise
interested, shall be directed to the coroner of such county, and served
and returned by him in the same manner as is required of sheriffs.—
Prin. Dig. 206, 207.
20. In all cases which require the official acts of the sheriff, wherein
he is or may be a party in the case, and no coroner can be obtained
in the county to perform and execute the office of sheriff, that then and
in that case it shall and may be lawful for any sheriff in an adjoining
county to do and perform all manner of official acts that a coroner
is authorized to do and perforin in cases where a sheriff is a party

the

interested.—lb. 226.
When any

civil process shall issue out of any of the said courts,

whereby bail shall be required to be taken in manner aforesaid of
any person or persons to answer any action in any of the said courts,
the sheriff, or other officer, shall take a bond,f with one or more sufficient security or securities, for double the sum sworn to, and shall
return

such bond with the

sheriff,

or

petition and process ; and in case the
other officer, shall fail or neglect to take such bail, or the
bail taken shall be deemed insufficient by the court, on exceptions
taken thereto and entry thereof
said petition and process shall

made at the first term, to which the
be returned, such sheriff, or other
officer, and his or their security or securities, in either of the said cases,
shall be deemed and stand as special bail, and the plaintiff may proBut see next section, which limits to seventeen days.
t Form of such bond, see ante, p. 2, c. 4, s. 62.
♦

,
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ceed to judgment as against bail in other cases.* And in all cases
where any defendant or defendants, of whom bail shall be required,
shall refuse to give good and sufficient bail, it shall be the duty of such

sheriff,
the

or

other officer, to commit such defendant or defendants to
jail of the county; or if there should be no jail in the

common

county, or the same shall be insufficient, it shall and may be lawful
for the said sheriff, or other officer, to confine such defendant or
defendants in some private house: Nevertheless,such person or pershall be allowed all the benefits of appearance and defence as
if he, she, or they were personally present, and shall not be discharged
out of custody but by putting in bail, or by order of court; but
sons

see

next two

sections.—Prin. Dig. 208,209.

22. The sheriffs and lawful constables in any of the counties in
this state that are not provided with a jail, be, and they are hereby
authorized and required to convey persons arrested by them by virtue
of a capias ad satisfaciendum, or other civil process which may

require bail, to the jail of

any adjoining county, and to deliver such
person or persons to the keeper of such jail: Provided, the person
or persons so arrested shall refuse or neglect to give such bail as the
officer arresting may be authorized to require.
And the keepers of such jail shall, and they are hereby authorized
and required to receive into their care and custody any person or

delivered to them as herein directed, and him or them safely
keep until they are delivered from thence according to law, or by
direction or request of the plaintiff, his agent, or attorney: Provided,
that the plaintiff, his agent, or attorney shall give bond with sufficient
security to the keeper of such jail, for the jail fees and weekly maintenance of the person or persons so delivered to him for Safe keeping.—Daw. Comp. 201.
23. When, for want of a jail, or any other cause or causes, it shall
or may become necessary to commit any person or
persons from one
county to the jail of another for offences against this state, the sheriff
or jailer of said county shall, after the prisoner is discharged or convicted, make out his account for jail fees, according to the law now
in force, against the inferior court of said county in which the offence
was committed, which account shall be approved of by a
majority
of the inferior court of the county in which said sheriff or jailer
resides ; and it shall be the duty of the justices of the inferior court,
against whom such account may be made out, immediately after it
is presented, to order the treasurer of said county to pay the same
out of any money not otherwise appropriated.—Acts 1833, 66.
24. Executions may be levied on the estate both real and personal
of the defendant or defendants, or issue against the body of the defendant, at the option ofthe plaintiff; without the same being obliged
to be renewed on the court roll from year to year, as heretofore
practised. And when the defendant shall point out any property on
which to levy the execution, being in the hands arid possession of
persons

*
If a sheriff or jailer suffers a prisoner who is taken upon mense process (that is, during the pendency ofasuit) to escape, he is liable to an action on the case.~3 Black. 165.
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any person not a party to such judgment, the sheriff shall not levy
thereon, but shall proceed to levy on such property as may be found

in the hands and possession of the defendant, who shall nevertheless
be at liberty to point out what part of his property he may think

which the sheriff shall be bound to take and sell first: Prosame is, in the opinion of the sheriff, sufficient to satisfy
such judgment.—Prin. Dig. 222,223.
25. Where any execution shall have issued, or may hereafter
issue against the body of any defendant, and the same shall not have
been satisfied, it shall be lawful for an execution to issue against the
property of such defendant or defendants on the return of said execution which had been issued against the body of the said defendant or
defendants. And when an execution against the body of any defendant shall have been served, the party pn whom the same might have
been served shall be released: Provided, he, she, or they shall deliver to the officer serving the same the property which shall, in the
opinion of such officer,, be sufficient to discharge the debt and all
costs, and give sufficient security to the said officer that the property
so delivered is bona fide the property of the defendant or defendants,
and subject to the discharge of the said debt. In which case the
officer shall return the execution so issued against the body of the
defendant or defendants, and take out an execution against the property of such defendant or defendants, and proceed to advertise and
sell the property so delivered up to satisfy such execution, as heretofore practised.—Prin. Dig. 223.
27. Where it shall appear by the sheriff’s return on any execution
or executions, that the same has been paid by a security or securities,
it shall be the duty of the clerk to make such entry in such docketbook, and such security or securities shall have the use and control
of said execution for the purpose of remunerating him or themselves
out of [the principal for whom he or they stood security.—Prin.
Dig. 222.
28. It shall and may be lawful for the plaintiff in any judgment or
execution to sell or transfer the same by written assignment, or control, and said sale or assignment shall not be considered a discharge
or satisfaction of said execution, but the assignee may proceed to collect the same for his own use and benefit, in as full and ample a
manner as the plaintiff could have done if no such transfer or assignment had been made; but nothing in this act shall be construed so as
to authorize the collection of any execution which may have been paid
off by the defendant or his agent, and kept open for the purpose of
defrauding other creditors.—Daw. Comp. 225.
29. When any sheriff or coroner shall levy an execution on property claimed by any person not a party to said execution, such person
shall make oath to said property, and it shall be the duty of such
sheriff or coroner to postpone the sale or future execution of the judgproper,

vided, the

ment until the next term of the court from which said execution
issued: Provided, the said execution is or should be levied on personal

property; but should said execution be levied on real property, and the
should be claimed in manner aforesaid, then and in that case it

same
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shall be the duty of the officer making the levy upon real property to
report the same, together with the execution and claim, to the next
term of the superior court of the county in which the land so levied
on shall lie; and the court to which such claim shall be reported
shall cause the right of property to be decided on by a jury at the first
term, unless special cause be shown to induce said court to continue

the case for one term, and no longer: Provided, the person claiming
such property, or his agent or attorney, shall give bond, to the sheriff

the case may be, with good and sufficient security, in a
equal to double the amount of the property levied on, at a reasonable valuation, to be judged of by the levying officer, conditioned
to pay the plaintiff all damages which the jury on the trial -of the right
of property may assess against him, in case it should appear that said
claim was made for the purpose of delay.—Daw. Comp. 207 ; and
see
post, sec. 36. For the form of oath and claim bond, see ante, c.
or

coroner, as

sum

2,

sec.

56, 57, 58.

cases where execution shall issue illegally, and the peragainst whom such execution- may be shall make oath thereof,
shall state the causes of such illegality, such sheriff shall return

30. In all
sons

and
the same to the next term of the court out of which the same issued,
which court shall determine thereon at such term.—Clayton’s Justice,
310.
'•
31. No sales in future shall be made by sheriffs of property taken
under execution, but on the first Tuesday in each month, and between the hours of ten and three in the day ;* and it shall be the

duty of the sheriff to give thirty days’ notice in one of the public

ga-

of the state of all sales of lands and other property executed
him, and also advertise the same in three of the most public

zettes

by
places in the county where such sales are to be made, and shall give
a full and
complete description of the property to be sold, making
known the name of the defendant and the person who may be in
possession of the property, except horses, hogs, and cattle, which
may be sold at any time by the consent of the defendant, and in which
case it shall be his duty to give the
plaintiff ten days’ notice thereof,
and also to advertise the same in three or more of the most public
places in the county where such property may be, at least ten days
before the sale.—Prin. Dig. 310, 311. But see next sec.
32. It shall be the duty of the sheriffs aforesaid to advertise their
sales in some public gazette within the judicial circuit where such
sales are intended to be made: Provided, there is such a gazette within
the same.f—Prin. Dig. 220.
33. The sheriff, or his lawful

deputy for the time being, upon the
any precept for summoning grand or petit jurors, shall
cause the several persons whose names are written in the
panel thereunto annexed, to be served with a summons at least ten days before

receipt of

*
Time of sheriffs’ and constables’ sales extended from 10 o’clock A. M. to 4 o’clock
P. M
See Daw. Comp, act No. 568.
t This section is repealed as to very many counties in this state, and is
undergoing
such a change every year, that reference must be had generally to the acts of the

legislature for such changes.
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the sitting of the court for which
which summons shall be in the

they

are

drawn and empannelled;

following words,

or

words to 'that

effect::—“ By virtue of the precept to me
commanded to appear before the judge of

directed, you are hereby
the superior court, at the
next superior court, to be held at the courthouse, in and for the county
at ten o'clock in the forenoon of
on the
of
day of
that day, to be sworn on the grand jury
(or as a juror for the trial
of criminal causes then and there depending, as the case may be;)
which shall be signed by the sheriff or his lawful deputy aforesaid,
who shall make return of all such precepts, in each of which he shall
set forth the names of all such persons as shall have been summoned
by virtue of such writs or precepts, and the time when they were
summoned, and also the names of the persons whom he may not have
,

,

summoned, together with the reasons

why they were not summoned,
pain of being fined by the court.—Prin. Dig. 215.
34. It shall hereafter be the duty of the sheriffs of the several
counties in this state, when they levy any execution on land, to leave
a written notice of said
levy with the ovyner, if in the county, or tenant, if in possession of any, Or transmit the same to him, her, or them,
in five days after such levy.
It shall not hereafter be lawful for any
sheriff within this state to levy upon or sell any land which lies out
of the county of which he is sheriff.—Prin. Dig. 220.
on

35. In all cases where a writ of execution from a justice’s court
shall have been levied on one or more slaves, and a claim to such
slaves shall have been
interposed according to the laws in force for
the time being, such execution and claim shall be returned to the next
term of the superior or inferior court, whichever may first happen, of
the county in which such execution was issued, and shall be there
tried in the same manner as other claims which by law are or shall
be returnable to those courts respectively.—Daw. Comp. 215.
36. In all cases where a levy is made on property which is claimed

by

a

third

person,

and good and sufficient security is tendered by the

party claiming the same, it shall be the duty of such sheriff, constable, or coroner to take security for treble* the amount of the debt on
which such execution is founded, for delivery of the property so levied
on, at the time of sale: (Provided the property so levied on should
be found subject to such execution :) then and in that case it shall be

the

duty of the sheriff, coroner, or constable to leave the same in the
possession of such claimant, and ifi case the said claimant or security
shall fail to deliver the property at the time and place of sale agreeably
to such bond, it shall be the duty of the officer taking the same to
transfer such bond to the plaintiff in execution, and said bond shall
be recoverable in any court of law or equity in this state having cognizance thereof.—Prin. Dig. 224.
37. All bonds taken by sheriffs of this state, or their deputies, Or
coroners, or constables, from defendants in execution, for the delivery
of property on the
day of sale, or at any other time, which they may
have levied on by virtue of any fi. fa. or other legal process from any
*

But

see

ante, sec. 29, which is a
c c

subsequent enactment.
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and valid in law, and recoverable in any court in this
having jurisdiction thereof. And bonds so taken shall in no case

court, are legal
statfe

or affect the rights of plaintiffs in execution, but shall relate
and have effect alone between the sheriffs, their deputies, the coro-

prejudice
to

tiers,

and the constables, and defendants by whom given; and the
no case excuse himself for not having made the money

sheriff shall in

|>e

any execution by having taken such bond, but shall
liable to be
ruled as now prescribed by law.—Daw. Comp. 409.
36. It shall be the duty of purchasers of personal property under

on

thg encumbrance of mortgage or. mortgages, at any sheriff’s, coroner’s,
or constable’s sale, to give bond and security to the said sheriff, coroner, or constable, in double the value of the property so sold, (of
which the officer selling shall be the judge,) conditioned not to move
said property out of said state, and. deliver up the same to the mortgagee, his heirs or assigns, on demand made after foreclosure of said
mortgage or mortgages: Provided,

the mortgagee, his agent,

or attor-

shall tender an affidavit previous to the sale thereof, to the officer
selling said property, stating that he, she, or they are just and bona
fide mortgagees thereof, and that he, she, or they apprehend the loss
of said property unless bond be given as aforesaid.—See Acts 1830,
ney,

119.
39. And when any person shall'purchase at any sheriff’s, corner’s,
or constable’s sale, a life estate, or an estate for a term of
years in

personal property, it shall be the duty of said sheriff, coroner, or
constable to require of said purchaser bond and security as aforesaid for the delivery of said property to the party entitled in
remainder: Provided, the same is required by said party, bis agent,
or attorney, who shall make affidavit of their
right to said property,
which shall be tendered to the officer selling previous to sale, which
bonds when taken shall be filed in the clerk’s office of the superior
court of the county where said sale is made,
subject to be sued on,
for the benefit and use of the said party, whenever the particular
estate is

determined, which said court shall have power, on sufficient
shown, to compel said obligor to give additional security, from
time to time, as justice may require, on ten days’ previous notice
being given. And on failure of said purchaser to give bond and
cause

security as aforesaid, it shall be the duty
constable to resell the said property, at

of said sheriff, coroner, or
the risk and loss of such

purchaser.—lb. 120.
40. The several sheriffs within this state, who have or
may hereafter have in possession any execution or executions issued by the
treasurer* of this state against any tax-collector, shall, and they are

hereby required to levy the

and collect the amount or amounts
pointed out by law for the collection
of executions issuing out of the superior or inferior courts of this
state.—Prin. Dig. 502.
41. The comptroller-general is authorized and directed to issue
his execution against defaulting tax-collectors, directed to all and
thereof, in the

*

same,

same manner as

Now the

comptroller-general

See Daw. Comp. 296.
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singular the sheriffs of this state, and transmit it to.the sheriff of the
county for which the collector is appointed, who is required to levy
the same immediately, if there is any properly of the defendant’s in
the county, if not, to transmit the same to any other county where

the defendants, or either of them, may have property ; and the sheriff
of such other county is in like manner to levy the same, and no
execution issued by the comptroller-general, in manner herein pre-

scribed, shall be stayed by reason of the death of the said collector
his securities, as to the sum due, or the legality of the execution

or

Prin. Dig. 498.
42. If any sheriff as aforesaid shall fail to levy and collect the
amount of any execution, so issued as aforesaid, or to account with
or
pay over the same to the treasurer when thereunto required, then
and in that case it shall be the duty of the attorney or solicitor

general within the several judicial circuits of this state, at the request
of the treasurer, to apply to the judge of the superior court, during
the session of said superior court or in vacation, of the district
wherein such delinquent sheriff may reside, for a rule against such
delinquent sheriff, to show cause why an attachment should not be
obtained against him on the usual term for neglect of duty—Prin.
Dig. 502.
43. It shall be the duty of the judges of the superior courts, on
application, to grant such rule and make such order as in their
opinion is best calculated to compel the payment of any moneys
collected or to be collected by sheriffs as aforesaid.
44. AH moneys collected under and by virtue of this act shall be
paid into the hands of the attorney or solicitor-general appointed for
the circuit, where the said moneys have or shall be collected, and
be by them respectively transmitted to the treasurer of this state.—
Prin. Dig. 502, 503.
45. In all cases where the comptroller-general shall issue executions against delinquent tax-collectors, it shall be lawful for any
sheriff into whose hands such execution or executions may be placed,
to collect from such delinquent tax-collector two and a half per cent,
and in addition to, the amount of such execution or executions,
which shall be full compensation for the trouble and expense of such
sheriff or sheriffs in collecting and paying over at the treasury the
amount of such execution or executions as may be placed in their
on,

hands as aforesaid: Provided, that every sheriff who shall receive
said per cent, shall be liable to refund the same to the collector from
whom it may be received, if he does not return the execution and

pay over the money collected thereon for the state at the treasury
before the day he may be required so to do by said execution.
—Prin. Dig. 506.
46. It shall be the duty of the sheriffs of the respective counties
of this state, and they are hereby authorized and required, when a
sale shall have taken place, under and by virtue of an execution
issued by the comptroller-general of this state, under the directions
of this act against any defaulting tax-collector, and the property of
such defaulting tax-collector shall have been sold for moneys due
the state, to deliver the possession of the property so sold to the puron or
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purchasers thereof; and if the said defaulter, or any other
who may be in possession />f the said property so
sold, shall refuse to deliver up the same, upon being called on by the
sheriff of the county for that purpose, it shall be the duty of such
sheriff, and he is hereby required to dispossess the said defaulting
tax-collector, or any other person or persons who may be in possession of the property sold, and deliver the same to the purchaser
or
purchasers thereof, their agent or attorney, for which purpose, if
needful, he shall call on the commanding officer of the militia of the
county where the property is situated to render the necessary
assistauce, who is hereby required to order out the same.—Prin.
Dig. 499.
47. It shall be the duty of the sheriffs, in each county to receive

chaser

or

person or persons

from the tax-collector therein, all executions that may be tendered
him for taxes, and to levy and collect the same, and to make due
returns to the said collector, within thirty days after the receipt of
to

each execution, where personal property is
shall be real estate, six-ty days; for which the

levied on, and where it
said sheriff shall receive
such pay as by law is directed in cases of tax-collectors’ executions,
levies, and sales; and in case of default or neglect of duty, the justices
of each inferior court shall, from time to time, bn the application of
the tax-collector, make such rules and regulations, as shall cause a
due execution of the collection of the general and county tax in each
county as aforesaid.—Prin. Dig. 499.
48. All sheriffs, coroners, and clerks of any of the courts of this
state, shall at any and all times be subject to the order and rule of
said courts, after they have retired from their respective offices, in
such cases and in like manner as they would have been had they
remained in office.—Prin. Dig." 121.
49. It shall be lawful for sheriffs, in all cases where a bail or
criminal process is placed in their hands, and the person against
whom it may be is moving about from one county to another, for
the said sheriff or his deputy to follow the said person or persons
into any county in this state, and serve the said process.—Prin.
Dig. 228.
50. When any person who is about to commence an action or suit
at law or in equity for the recovery of negroes or other
personal
property, such person, his agent, or attorney, shall make affidavit*
that he hath reason to apprehend that the said negroes or other personal property have been, or will be eloigned or removed
away, or
will not be forthcoming to answer the judgment, execution, or decree
that shall be made in the case, and shall also state on his affidavit
the value of the same and the amount of hire claimed, if any, and
add that he, she, or they do verily and bona fide claim the said
negroes, or other personal property, or some valuable interest therein:

of such affidavit shall be annexed to the petition, bill, or other
and the original affidavit filed in the court where such process issues; and it shall be the duty of the sheriff, his
deputy, or other
lawful officer serving such petition, bill, or other process, to take a
a

copy

process,

*

For the form of such

affidavit,

see

post,

sec.

63.
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recognisance, with good security, in double the amount sworn to,#
for the forthcoming of such negroes or other personal property, to
answer such judgment;, execution, or decree as may be issued or
rendered in the case, and such security shall be bound for the payment of the eventual condemnation money, and liable to execution in
the same manner as securities upon appeals; and when such affidavit
shall be made during the pendency of any process, a copy thereof,
and of the process or subpoena, shall be served in like manner by the
sheriff, or his deputy, or other lawful officer, and the like security
taken; and upon the defendant refusing to give such security, the
property shall be seized and taken by the sheriff or other lawful
officer, and delivered over to the plaintiff or complainant, his agent,
or attorney, entering into a like recognisance with security; and if
such property is not produced or forthcoming, to be seized and taken
by such sheriff or other lawful officer, the defendant or defendants
shall be committed to jail, to be kept in close and safe custody, until
the same is produced, or until he, she, or they shall enter security for
the eventual condemnation money, in the nature of security upon
appeal.—Daw. Comp. 1208.
51. The shares or stock owned by apy person in any of the banks
or other corporations in this state, shall • be subject to be sold by the
sheriff or his deputy under execution.—Daw. Comp. 71.
52. When any sheriff or his deputy shall have placed in his hands
any execution against any person who owns any stock or shares in
any of the banks or corporations of this state, it shall be lawful,
and he is hereby required, on application of the plaintiff, his agent,
or attorney, to endorse on said execution a levy of the number of
shares belonging to the defendant, and after ^advertising the same
agreeably to the law regulating sheriffs’ sales, shall thereafter proceed to sell the said shares or stock: Provided, alivays, that he shall
set up one share at a time, and shall sell no more than is sufficient to
satisfy the amount of executions then in his hands.—Daw. Comp. 71,
53. When any constable shall have any execution placed in his
hands, against any person who is the owner of any shares or stock
in any bank or other corporation in this state, it shall be lawful, and
he is hereby required, on the application of the plaintiff, his agent, or
attorney, to endorse a levy on said execution or executions in like
manner; and it shall be his duty to make return of the same to the
sheriff of the county in which he lives, which said sheriff shall proceed
to sell, as pointed out in the preceding section.—Daw. Comp. 71.
54. When the sheriff, or his deputy, shall sell any shares in any
bank or other corporation in this state, he shall give a certificate of
such sale to the purchaser.—Daw. Comp. 71.
55. When any sheriff, coroner, constable, town or city marshal,
other officer of this state, has several executions in his hands at
the same time against the same defendant, it shall not be lawful for
such officer to detain the costs on any younger judgments to the pre-

or

judice of those of older date, except in a case where a younger judgment creditor shull, previous to older ones, point out property to the
*

See the

form, post,

sec.

64.
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officer, then it may and shall be lawful for the officer to retain the
levy and advertising costs, and no more, on such younger judgment.—
Daw. Comp. 211.
56. In all cases where execution shall be issued by tax collectors,
and levied by any sherifl or his deputy, or any constable, on perishable property, the said sheriff or constable shall advertise the same
in three of the most public places in said district only, and be allowed
the same fees as constables are allowed for levying executions.—
Daw. Comp. 422.
57. Whenever any execution or executions against a public debtor
are placed in the hands of any sheriff or his deputy for collection, it
shall be his duty to make a return thereon to the attorney or solicitor
general of the circuit in which he lives within three months, and
on failure to do so, the attorney or solicitor general is hereby required to obtain a rule, at the superior court next after the expiration
of the three months, against the said sheriff or his deputy, requiring
him to show cause why the money has not been collected, and if
collected, why it has not been paid over; and should it appear that the
money has been collected and detained lodger than the time prescribed by law, then the sheriff or his deputy shall pay twenty per
cent, per annum on the amount so detained, after a written demand
by the solicitor or attorney.—Daw. Comp. 296. For the duty of
sheriffs in collecting treasury executions against banks for their tax,
see post, chap. II, s. 41.
58. It shall be the duty of the .sheriff of each county in this state,
either by himself or deputy, to attend at the courthouse of their
respective counties, on each and every day of holding courts of ordinary, for the purpose of opening and adjourning said courts, unless
such sheriff shall procure some constable of such county to perform
such duty; and in case the sheriff shall at any time fail to comply with
the requisitions of this act, it shall and may be lawful for the clerk of
said court to open and adjourn such court.—Daw. Comp. 211.
59. W hen any sheriff or coroner shall sell any real estate by
virtue of, and under the authority of any execution, it shall be the
duty of the sheriff or coroner, (as the case may be,) upon application,
to put the purchaser, his or her agent or attorney, in possession of
the real estate sold: Provided, that this act shall not authorize the
officer making the sale to turn out any other person than the defendant in execution, his heirs or their tenants, if such other person
were in possession at the term of the rendition of the judgment, or
if such person has acquired such possession under the judgment of
a court of competent jurisdiction, or claim under the person or persons

acquiring such right by the judgment of such court.—Daw.

Comp. 405.
60. Sheriffs are bound to keep execution dockets, wherein they
shall enter all executions delivered to them, and the dates of such de-

livery, together with their actings and doings thereon, and file the
same in the clerk’s office out of which such executions
may have
issued, on or before the first day of the court to which they may be
returnable, which dockets shall remain in said offices, subject to the
inspection of all persons concerned therein.—Prin. Dig. 222,
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61. On the representation of two-thirds of the justices of the inferior court, and of the county, or by sentence of impeachment, his
excellency the governor be, and he is hereby authorized to remove
any of the aforesaid sheriffs from office ; and he shall and may remove from office any coroner or county surveyor, on like
representation of two-thirds of the justices of the inferior court and of the

county; the governor

shall and may also

remove any

of the aforesaid

clerks, county surveyors, or coroners from office on conviction of
the offender

or

offenders for

malpractice in office.—Prin. Dig. 118.

Fees

62.

of

Sheriffs.

In Civil Cases.

For
If

a copy of a process
than one defendant,

serving
more

served,

and returning the original,

ftl 87*

for each additional copy
621

--------

Levying an execution on the body
Summoning each witness,

187*
62*

or property,
r

On all sums where the execution does not exceed 64 dollars
and 28 cents, (15/.) six and a quarter per centum on
the amount of property sold; on all sums above 64 dollars and 28 cents, and where the execution does not
exceed 428 dollars and 56 cents, (100/.) three and one
fourth per centum; on all sums where the execution
exceeds 428 dollars and 56 cents, one and a fourth per
centum; but no commission shall be demanded where
the property is not actually sold.

Making out and signing

a

bill of sale of other property,

Note. — The sheriff shall charge but
where one will cover the property, unless

125’

for one bill of sale,
the purchaser desires

more.

Conducting

a

debtor under confinement before

court,

-

a
-

judge

or

---

Summoning a jury to try a caveat, and attendance,
Summoning a special jury, and all other services attending trial of appeal,
-

For

a

bail bond,

-

Making out and executing titles to land,
If wrote by the purchaser,

-

I 25
I 25
1
1
3
1

25
25
75
25

In Criminal Cases.

recommitting any person, when a habeas corpus is
brought to Kis relief,
......
Summoning a jury,
On every copy of a mittimus,
For every mile a prisoner shall be removed on a habeas
For

corpus,

1 25
1 25

31*

31*

For

removing a prisoner by habeas corpus, when no mileage is paid, per day,
......

125
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Executing
Attending

a criminal,
a person taken

-

by

a

warrant to the judge’s

chambers,

Conducting a prisoner before a judge or court to and from
jail.
Executing a warrant of escape,
the same,
P
Executing and returning a bench-warrant, Each mile to serve the same,
.....
Each mile to

Apprehending

serve

a person

suspected, if committed or held to

bail,
For each person, not exceeding two, who may be employed
to guard a prisoner to jail, per day, ...
-

flOOO

93f
1 25

93?
4f
125

4#
1 25

1 25

Note.—Sheriffs are entitled to various other fees not enumerated in the
above table, but which are contained in the body of the statutes that point
out their duties, and will therefore be easily referred to.

63. Form of the Oath of a Person commencing a Suit for Personal
Property, to compel the Defendant to give Securityfor the forthcoming
of the same, at the termination of the Suit.
Georgia,
) Before me, Isaac T. Cushing, a justice of the
Baldwin County. $ peace for said county, personally came David
Honesty, and being duly sworn, saith, that he i^,about to commence
an action or suit against one Samuel
Wr&rigy 'tor the recovery of
two slaves, to wit, Dave and Tom, and that he has reason to apprehend that said negroes (or other personal property, as the case may
be) have been or will be eloigned, or removed away, or will not be
forthcoming (state which of these be the fact) to answer the judgment, execution, or decree that shall be made in the case; and that
said negroes are of the value of four hundred dollars each, and the
hire of the same for two years, at one hundred dollars each per year,
.

(if it be any other personal property, state the value thereof,) and this
deponent does verily and bona fide claim the said, (here name the
property,)

or some

valuable interest therein.

Sworn to and subscribed before me,
this tenth day of August, eighteen hundred and thirty-^ue. . .
I. T. Cushing, J. P.

David

Honesty.

64. Form

of the Bond for the forthcoming of Property at the termination of the Suit.
Georgia,
)
Know all men by these presents, that we,
Baldwin County. ) Samuel Wrong and John Paywell, are held
and firmly bound to Isaac Takecare, sheriff of said county, in the
just and full sum of two thousand* dollars; to the true payment of
which,

we

bind ourselves,

our

heirs, executors, administrators, and

assigns, jointly and severally, firmly by these presents.
our

Sealed with

seals, and dated this tenth day of August, eighteen hundred and

i,drty-five.
•■It must be in double the amount of the value of the property

and hire, (if any.)
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condition of the above bond

obligation is such, that whereday served a petition, bill, or*
the instance of David Honesty,
arid Tom, and the hire of the
same for two years, (or here state the properly in
dispute.) Now,
should the said Samuel Wrong, or John Paywell for him, cause the
said negroes, (or other property,) to be forthcoming to answer such
judgment, execution, or decree as may be issued or rendered in the
above named case, then this bond or obligation to be void, else to
The

or

the said Isaac Takecare hath this
other process, upon Samuel Wrong, at
for the recovery of two negroes, Dave
as

remain in full force and virtue.

Test,
Peter Notice.

Samuel Wrong.
John Paywell.

(L. S.)
(L. S.)

r

CHAPTER V.
JAILERS.

1. The

jail itself is the state’s, but the keeping thereof is incident
inseparable from it.—2 Inst. 559. A
jailer in fact is as much punishable for a misdemeanor as if he were
a
rightful jailer.—2 Hawk. 134.
2. Judge Blackstone says, jailers are the servants of the sheriffs,
and he must be responsible for their conduct.— 1 Black. Com. 346.
All felons should be imprisoned in the Common jail; and if a jailer
refuse to receive a felon, or take anything for receiving him, he
shall be punished.—Dalt. c. 170.
3. The county jail is the prison for malefactors ; but prisoners for
debt, where escape lies against the sheriff for their escaping, may
be kept in what place the sheriff pleases.—L. Raym. 136. Query,
whether this is not altered by our insolvent laws ?—Clay. Jus. 208.
4. It seemeth generally in all cases where a man is committed to
prison, especially if it be for felony, or upon an execution, or but for
a
trespass, or other offence, every jailer ought to keep such prisoner
in safe and close custody ; safe, that he cannot escape, and close,
without conference with others, or intelligence of things abroad.
office of sheriff, and

to the

—Dalt. c. 170.
5. And therefore if the jailer shall license his
abroad for a time, and thus to come again, or to go

prisoner to go
abroad with a

keeper, though he come back again, yet these

are escapes.—

Dalt.

c.

170.

6. And hereupon it is lawful for the jailer to hamper a felon with
irpnsto prevent his escape.—1 H. H. 601 ; Dalt. c. 170* And it is
said that a jailer is no way punishable for keeping even a debtor in
irons.*—2 Hawk. 152.

But the learned editor of Hale's

observes, that this liberty, even
*
No
and it is

in the

case

History
of a felon, (much more in

jailer shall put any person into irons, unless he is confined for a capital offence,
expressed in the warrant.—Prin. Dig. 34'd.
i> d

so

kio
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the case of a prisoner for debt,) can only be intended where the officer
has just reason to fear an escape, as where the prisoner is unruly, or
makes an attempt to that .purpose ;'"but otherwise, notwithstanding
the common practice of jailers, it seems altogether unwarrantable
and contrary to the mildness and humanity of the laws of the

commonwealth, by which jailers are forbidden to put their prisoners
pain or, torment. And Lord Coke, 2 Inst. 381, is express,

to any

jailer keep

that by the common law it might not be done. And if a
the prisoner more strictly than he ought of right, whereof

the pris-

dieth, this is felony in the jailer by the common law ; and this is
the cause that, if a prisoner die in jail, the coroner ought to sit upon
him) and if the death was’owing to cruel and oppressive usage on
oner

the part of the jailer, or any officer of his, it will be deemed wilful murder in the person guilty of such duress.—3 Inst. 91 ; Fost. 321, 322.
7. But if a criminal, endeavouring to' break the jail, assault his

jailer, he may be lawfully killed by him in the affray.— 1 Hawk. 71 ;
1 H. H. 41)0.
P'or jailers and their officers are under the same
special protection that other ministers of justice are. And therefore, if in the necessary discharge of their duty they meet with resistance, whether from prisoners in civil or criminal suits, or from
others in behalf of such prisoners, they are not obliged to retreat as
far as they can with safety, but may freely, and without retreating,
repel force with force. And if the party so resisting happen to be
killed, this, on the part of the jailer, or his officer, or any person
coming in aid of him, will be justifiable homicide. On the other hand,
if the jailer, or his officer, or any person coming in aid of him, shall
fall in the conflict, this will amount to wilful murder in all persons

joining in such resistance. It is homicide committed in defiance of
,the justice of the commonwealth,—Fost. 321; and see on sec. 12,
.ante, chap. 4, p. 1.
8. The jailer being an officer whose attendance is always necessary on the court, he should always be careful to certify to the
coiurts to which the prisoner stands committed, the mittimus, or
.warrant of commitment, in order that the person accused may
.receive his trial, and, if not fpund guilty, may be discharged.
9. And if a jailer detains a prisoner in jail after his acquittal,
.Unless it be for his fees, (not for meatj drink, or lodging.) this is an
unlawful imprisonment.—2 Inst. 53.
10. And a jailer must not disobey a writ of habeas corpus for
want of his fees; but the court will not turn the
prisoner over till
the jailer be paid all his fees.—2 Haw. 151.
11. The principal jailer is only finable for the voluntary escape
ibf, a,fglon, suffered by his deputy ; for no man shall suffer capitally
for 4ny crime, but he who is actually guilty of it.—2 Hawk. 135.
12.. But for a negligent escape suffered by his bailiff, the sheriff
.is as much liable to answer as if he had actually suffered it himiself; and the.court,may charge either the sheriff or bailiff for it.
And if a deputy jailer be not sufficient to answer a
negligent escape,
his pfincipabmiist answer for him.—2 Hawk. 135.
13. But it will not be felopy if the prisoner- be
permitted to
escape when there was no felony committed.—2 Inst. 592.
,

.

,

'

;
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14. All
sufficient

sheriffs, on appointing a keeper of the jail, shall require
security of him or them; and such persons appointed,1
shall, before he enters on the duties of his or their office', take and1
subscribe the following oath, before Somj? one of the justices' of the
inferior court of the county, to wit:—1, A. B., do solemnly sv^ear1
or affirm,
(as the pase may be,) -that I will well and truly do and
perform all and singular the duties of jailer for the county ,of
and that I will humanely treat all criminals who may be
,

brought to jail, of which I am the keeper, and not suffer them to
escape by any negligence or inattention of mine: So help me God.
—Prin. Dig. 120.
Fees of Jailers.
$0 62*
Receiving a prisoner or debtor,
-'
' Turning a key, or discharging a prisoner in virtue of
habeas corpus, or by order of the court, judge, or justice,
621
Dieting a prisoner, per day? allowing two pounds of bread,
one and a half pounds of beef, or one pound of pork, with
a
46i
sufficiency of water, all wholesome provisions, •
62*
Turning key on commitment of any1 person,
...
Dietingnegroes, allowing one quart of rice or corn meal per
15#
day,
- ' 1 ’ -

CHAPTER VI.
CORONERS.

as

1. Coroners are elected at the same time and in the same manner
the sheriffs; are commissioned, hold their commissions, and are

subject to removal from office, in like manner as sheriffs.—See
Sheriffs.

2. He

ought to execute his office in persori, for he is a judicial offi-

cer.—Wood’s Inst. 83.
3. By Holt, C. J. the coroner

need not go ex officio to take the
inquest, but ought to be sent for, and that when the body is fresh 5
and to bury the body before, or without sending for the coroner, is a
misdemeanor.—Salk. 377; 2 Hawk. (6. ed.) 78, note (3.)
4. The judicial office of a coroner being confined to the taking of
inquisitions on the death of persons who came to a violent or unnatural death, aiid that upon view of the body alone ; it is a matter punishable by amercement to let a body lie till putrefaction, without
giving him notice.—Wood. b. 4, ch. 1, p. 491; 2 H. H. Summary,
170.
5. But if

a prisoner in jail dies a natural death, yet, regularly, the
jailer ought to send for the coroner to inquire, because it may be possibly presumed that the prisoner died by the ill usage of the jailer.—
2 H. H. 67 ; 2 Hawk. (6 ed.) 77.
6. For if a prisoner, by the ill usage of the jailer, comes to an un*
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timely death, it is murder in the jailer, and the law implies malice in
respect of the cruelty. And this is the cause, (says Lord Coke,) that
if any man dieth in prison, the coroner ought to sit upon his body, to
the end it may be inquired' of, whether he came to his death by the
dures of the jailer or otherwise ; and this sitting of the coroner continueth to this day.—3 Inst. 52.
7. A coroner may lawfully, wjthin convenient time, as the space
of fourteen days after the death, take up a dead body out of the grave,
in order to view it, not only for the
taking of an inquest where none
hath been taken before, but also for taking of a good one, where an
insufficient one hath been taken before.—2 Hawk. -78.
8. So he may dig up, the body, if the first inquisition be quashed.
—Stra. 533. But not without leave of the court.—Stra. 167. And
the justices, shall exercise their discretion according to
time the body has lain, and the circumstances of the

377; Stra. 22.

the length of
case.—Salk.

_

9. If there is

danger of infection from digging up the body, or if
the body is drowned and cannot be found, or if it has lain so long before the coroner is called in to take'the inquest that no assistance
can be had from the view, he
ought not to proceed. In such cases,
the inquiry may be by witnesses of the felony, by justices of the peace,
justices of oyer and terminer, or in a court by presentment of the
grand jury.—See Wood’s Inst. 491; 2 Hawk. 78; 2 H. H. 59.
10. Where the body had been buried five years, and the scull was
dug up, which the coroner assured the jury was the scull of the deceased, and the inquest was taken upon that, the court refused to file
the inquisition.—Stra. 22, R. v. Bond.
11. It is not necessary that the inquisition should be taken in the

place where the body was viewed; for it hath been resolved, that an inquisition taken at D, on the view of a body lying
dead at L, may be good.—2 Hawk. 18.

very same

12. A coroner hath no power, either by common law or statute, to
inquire of any accessories after* the fact to the felony; but of accessories before he hath such power.—lb.
13. If the coroner omits to take an inquisition upon an untimely
death, it may be done by justices, &c.; but it must be done openly,
and if it be done secretly it may be quashed.—1 Bur. 17.
14. For mismanagement in the coroner, &c, the filing of the inquisition may be stopped, or the coroner may be ordered to attend
.and amend his inquisition.—Wood’s Inst. 492.
15. If he hath been guilty of corruption or bribery irr taking the
inquisition, a melius inquirendum may be awardtd to special commissioners to take a new one, wdio shall proceed on the testimony of
witnesses, not on view of the body. If the inquisition is good, he
that is suspected to have committed the felony may be tried upon
the inquisition, as well as upon an indictment.—Wood’s Inst. 492.
16. If the constables make not a return, or the jurors returned appear not, their defaults are to be returned to the coroner; and the
*

But

see sec.

29.
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constable

or
jurors in default shall be amerced by the court having
cognizance of the proceedings.—2 H. H. 59. But see post, sec. 23,

24.
17. The
ner to

jury appearing is to be sworn and charged by the coroupon the view of the body, how the party came by his
H. H. 60. For the import of such charge see sec. 26,

inquire,

death.—2

post.
18. The

opinion formerly held that a coroner’s inquest was not
now generally exploded.—1 Bac. Abr. Coron. D;

traversable, is

2 Hawk. 81.
19. Every person who shall be elected to the office of coroner
shall, before he enters upon the execution of the duties of his office,
take the following oath or affirmation, to wit-: “ I, A. B., coroner of
the county of
do solemnly swear (or affirm, as the case may be,) that I will well and truly serve the state of Georgia, in the office of coroner of the said
county; that I will, to the utmost of my power, faith-

fully and truly execute,

or cause to be executed, all writs and precepts to me directed, and which shall come to my hands, and will
faithfully and truly return the same, According to the best of my

knowledge, skill, and judgment; that I will in no case knowingly
exercise the said office illegally, corruptly, or unjustly ; that I
will neither directly or indirectly, by any means or device, or under
any colour or pretence whatsoever, accept, receive, take, use, or enjoy, or consent to the accepting, using, receiving, taking, or enjoying
any fee or reward, of or from any person or persons whomsoever, for
the summoning, empannelling, or returning of any inquest, jury, or
tales, to or in any court of this stale, or between party and party,
other than such fees or rewards as are or shall be allowed by law
for the same, and that I will not, directly or indirectly, exact or demand any manner of fee or reward, from any person or persons, for
serving, executing, or returning any writ, precept, or process, execution or inquisition, or for any other service in my said office, otheruse or

wise than such fees

or

rewards

as are or

shall be allowed for the

same

by law, but that I will in all cases and things touching the duties of
the said office demean myself honestly, fairly, and impartially, according to the best of my knowledge, skill, and judgment.”—Daw.
Comp. 404.
20. Every coroner shall, upon view of the body, take inquests of
deaths in prisons': Provided, such death happen suddenly or violently
and without an attending physician, unless such death be attended
by suspicious circumstances: and of all violent, sudden, or casual
deaths within his county, and the manner of such deaths.—Daw.
Comp. 404.
21. The coroner, as soon as he shall have notice or be certified of
any death as aforesaid, shall make out a precept, directed to any
constable of the county where the dead body is found, or lying, requiring him to summon a jury of inquest, composed of good and lawful men, from the captain’s district within which the said body may
be reported to lie, or from an adjoining district of said county if necessary, to appear before him at the time and place in such pre-
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contained, which precept shall be in form following:—
County, to wit: The State of Georgia to any lawful constables of
of the said county.
You are required immediately, upon sight hereof, to summon
good and lawful men from
— district, or an adjoining district
if necessary, of the county of
, to be and appear before me,
A. B., coroner of the county aforesaid, at
, in
the said
district of said county, on. the
day, of
at the house of
in the
noon of the same day, then and there to inquire of,
do, and execute all such things as, on behalf.of the state, shall be lawfully given them in charge, touching the death of
, (or a person unknown, as the case may be,) and be you then and there to certify what you shall have done in the premises, and further to do and
cept mentioned and

,

,

•

,

execute

what in behalf of the said state shall be then and there

en-

joined

upon you.
Given under my

day of

,

hand and seal at
——, in the said county, this
in the year of our Lprd
Daw. Comp.
.

404.
22. The constable to whom such precept shall be
delivered shall forthwith execute the same, and shall

directed and
repair to the
place at the time mentioned therein, and make return of the precept,
with his proceedings thereon, to the coroner.—lb.
23. It shall be the duty of the coroner to certify and return every
constable who shall neglect or refuse to execute-the services and duties, or any of them, by this act prescribed, to the next inferior court
to be held in and for the county, which court, unless a reasonable excuse be offered, shall set such fine upon the constable offending as
they shall think fit and reasonable, not exceeding fifty dollars.—lb.
24. When any juror shall be summoned as aforesaid, and shall
fail to attend, that then and in that case the said defaulting juror
shall forfeit and pay a sum not exceeding ten dollars, to be levied by
execution, under the hand and seal of said coroner, unless such defaulting juror shall show good and sufficient cause of excuse, within
ten days after said default, to be made on oath before any justice of
the peace, and filed in the office of the clerk of the inferior court, the
merits of which excuse shall be determined by the next inferior court
thereafter.—Daw. Comp. 404. 25. The coroner shall swear, or affirm, twelve of the said jurors
who shall appear, seven of whom shall be competent to return a
verdict, and shall administer to the foreman of the inquest an oath,
or affirmation,
upon view of the body, in form following:—You, as
foreman of this inquest, shall diligently inquire, and true presentment make, on behalf of the state of Georgia, how, and in what

(or a person deceased unknown, as the case may be,)
lying dead, cam% to his death, and pf such other matters re*
lating to the same as shall be lawfully required of you, according to
evidence. And then shall swear, or affirm, by three at a time, in
order, the rest of the jurors, in form following: —Such oath, or
affirmation, as the foreman of this inquest hath taken on his part,
manner

here

,
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you, and eVery of you, shall well and truly observe,' and keep on
your part.—lb.
26. When the jurors are sworn or affirmed as aforesaid, the
coroner shall charge them on their oath or affirmation to declare of
the death of the person, whether he or she died by murder, man-

slaughter, misadventure, misfortune, accident, or otherwise, and who,
and when,and by what means, and in what manner; and if by murder,
who were principals, and who were accessories; and if by manslaughter, who were the perpetrators; and with what instrument
the stroke or wound was in either case given, and so of all prevailing circumstances which may come by presumption, and if by misadventure, misfortune, accident, or otherwise, whether by the act
of God or man, and whether by hurt, fall, stroke, drowning, or in any
other way; to inquire what persons were present at the death, from
whence the deceased came, and who he or

she was, and his or her
parents, relations, or neighbours; who were the finders of the body;
whether killed in the same place where he or she was found, or if
eisewhefe, by whom, and how he of she was brought from thence,
and of all circumstances, relating to the said death ; and if he or she
died in prison, whether by hard usage there or not, and if so, how
and by whom; and if he or she put an end to his or her own life,
then to inquire of the manner, means, or instrument, and of all
circumstances concerning it.—Daw; Comp. £04, 405.
27. It shall be lawful for every coroner to issue process for witnesses,

commanding them to

come

before him to be exanmied, and

declare their knowledge concerning the matter in question ; and
the said coroner shall administer to every witness an oath, or
affirmation, in form following:—You solemnly swear (or affirm)"
that the evidence which you shall give this inquest, on behalf of the
state, touching the death of C. D., (or a person unknown, as the case

to

is,) shall be the truth, the whole truth, and nothing but the truth.
Daw. Comp. 405.
28. All

coroners

shall deliver their

rior courts of their

inquisitions to the next superespective counties, and the said court shall

proceed thereon against the offender.—lb.
29. Every coroner upon an inquisition before him found, whereby
any person or persons shall be indicted of murder or manslaughter,
or as accessory, or accomplice to the said crime of murder, either
before or after the fact, shall put in writing the effect of so much of
the evidence given to the jury before him as shall be material; and
every such coroner is hereby authorized and required to bind all such
by recognisance as do declare anything material to prove the said
murder or manslaughter, or to prove any person or persons accessory or accessories, as aforesaid, to the said murder, to appear at
the next superior court of the county where the trial thereof shall be,
then and there to give evidence against such offender or offenders,
at the time of his, her, or their trial, and shall certify, as well the same
evidence, as such recognisance or recognisances, in writing, as he
shall take, together with the inquisition before him taken, and forward to the said superior court, at or before the time of the trial of
the party or parties indicted.—lb.

216

[Part III.

CORONEIiS.

30. If any coroner be remiss and do not take inquisition as aforeor do not certify as is before directed, or shall offend in anything

said,

contrary to

the true intent and meaning of this act, the superior court

of the county where such offence shall be committed, upon due proof
thereof by examination before them, shall for every such offence set
such fine upon the said coroner as the said court .may see fit and rea-

sonable,

not

exceeding five hundred dollars.—Daw. Comp. 405.shall, before entering upon the duties of his

31. The said coroner

office, give bond and security, as is prescribed in the case of sheriffs,
in the sum of five hundred dollars, except in the counties of Chatham
and Richmond, where the penalty of said bonds shall be two thousand dollars.—lb.
32. The coroner and constable serving the process shall each re-

ceive, in addition to the fees now prescribed by law, the sujn of fifty
each execution collected; and that the constable summon-

cents on

ing the jury shall receive the sum of onfe dollar.—lb.
33. All process issued by the clerks of the said courts respectively,
where the sheriff, who ought to execute the same, shall be in anywise
interested, shall be directed to the
served and returned by him in the
sheriffs.—Prin. Dig. 206,207.

coroner

of. such county,

same manner as

and
is required of

Fees, of Coroners. .
summoning an inquest on a dead body, and returning the
inquisition, (to be paid by the county if the deceased’s estate
is unable,)
$12 50
- For providing a coffin and burial expenses, (to be paid in like
manner as above,)*
3 75
......
In all other cases, the same as the sheriff.
34.

For

35.

Precept to summon a Jury.
To Chappell Boutwell, one of the constables
Baldwin County. J of and in the said county.
These are to require you, immediately upon the sight hereof, to
summon twenty-four good and lawful men of the said
county, to be
and appear before me, I. T. Cushing, the coroner of the said
county,
at Milledgeville in the said county, on the tenth
day of August
ensuing, then and there to inquire of, do, and execute all such
things, as on behalf of the said state shall be lawfully given them in
charge, touching the death of Joel Howe. And be you then there,
to certify what you shall have done in the
premises; and further, to
do and execute what, in behalf of the said state, shall be then and
there enjoined you.
Given under my hand and seal, the ninth day of August, in the
year of our Lord 1835.
I. T. Cushing, Coroner.
36.
Inquisition of Murder.
Georgia,
)
An inquisition indented, taken at
Baldwin County. } in the said county of Baldwin, the tenth
day of
Georgia,

.

*

His fees for

)

holding inquests

on

slaves, payable by the owners.—Prin. Dig. 180.

Chap. 6.]
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August, in the year of our Lord one thousand eight hundred and
thirty-jive, before I. T. Cushing, the coroner of and in the said
county, upon the view of the body of Joel Howe, then and there
lying dead, upon the oaths of Abner Bush, Charles Bush, &c., good
and iawful men of the county aforesaid; who, being sworn, and
charged to inquire on the part of the state aforesaid, when, where,
how, and after what manner the said Joel Howe came to his death,
do say upon their oath, that one Adam Malice, late of Baldwin
aforesaid, not having the fear of God before his eyes, but being
moved and seduced by the instigation of the devil, on the second day
of August, in the year' of our Lord one thousand eight hundred and
thirty Jive aforesaid, with force and arms, at Milledgeville, in the
county aforesaid, on and upon the aforesaid Joel Howe, then and
there, being in the peace of God and the said state, feloniously,
voluntarily, and of his malice aforethought, made an assault; and
that the said Adam Malice, then and there, with a certain sword,
made of iron and steel, of the value of one dollar, which he the said
Adam Malice, then and there, held in his right hand, the aforesaid
Joel Howe, in, and upon the left part of the belly of the said Joel
Howe,

a

little above the navel of the said Joel Howe, then and there,

violently, feloniously, voluntarily, and of his malice aforethought,
struck and pierced, and gave to the said Joel Howe, then and there,
with the sword aforesaid, in, and upon the aforesaid left part of the
belly of the said' Joel Howe, a little above the navel of the said Joel
Howe, one mortal wound, of the breadth of half an inch, and of the
depth of three inches, of which said mortal wound the aforesaid Joel
Howe then and there instantly died ; and so the said Adam Malice,
then and there, feloniously killed and murdered the said Joel Howe,
against the peace and dignity of the state. And the said jurors
further say upon their oath aforesaid, that Adam Adams and Burwell
Adams, of Milledgeville, were feloniously present with drawn swords
at the time of the felony and murder aforesaid, in form aforesaid
committed : that is to say, on the second day of August, in the year
one thousand eight hundred and
thirty-five aforesaid, at Milledgeville aforesaid, in the county aforesaid, then and there, comforting,
abetting, and aiding the said Adam Malice, to do and commit the
felony and murder aforesaid, in manner aforesaid, against the peace
and dignity of the state.*
In witness whereof, as well the aforesaid coroner, as the jurors
aforesaid, have to this inquisition put their seals, on the day and year
aforesaid, and at the place aforesaid.
Abner Bush. (L. S.) )
I. T. Cushing, Coroner.
Charles Bush.
(L. S.) > Jurors&c.
37.

An

Inquisition where one hangs himself.
[Begin as above with the first eight or ten lines, and continue as

follows:]

not having the fear of God before his eyes,

*

but being

Legal precision and, refinement aside—how would such composition harmonize
to the ear of a plain, common-sense English scholar 1—Compilers.
Ee
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by the instigation of the devil, at Baldwin
aforesaid, in a certain wood, at Baldwin aforesaid,’ standing and
being, the said Joel Howe, being then and there alone, with a certain hempen card, of the value of ten cents, which he, then and
there, had and held in his hands, and one end thereof then and
there, put about his neck, and the other end thereof, tied about
a bough of a certain oak tree, himself, then and there, with the
cord aforesaid, voluntarily and feloniously, and of his malice aforethought, hanged and suffocated; and so the jurors aforesaid, upon
their oath aforesaid, say, that the said Joel Howe, then and there,
in manner and form aforesaid, as a felon of himself, feloniously,
voluntarily, and of his malice aforethought, himself killed, strangled, and murdered; against the peace and dignity of the state.

seduced and moved

Inquisition where one drowns himself.
[Begin as above, but with variations to suit the particular case.]
at Baldwin aforesaid, in the county aforesaid, then and there,
being alone in a common river, there called Oconee, himself voluntarily and feloniously drowned ; and so the jurors aforesaid, upon
their oath aforesaid, say, that the aforesaid Joel Howe, in manner
and form aforesaid, then and there, himself voluntarily and feloniously, as a felon of himself, killed and murdered; against the
peace and dignity of the state.
An

38.

39.

An

Inquisition where one dies a Natural Death.
[Begin, and vary to suit the particular case.] that the said Joel
Howe, on the ninth day of June, in the year aforesaid, at Milledgeville, and in the county aforesaid, to wit, in a certain place called

barn, was found dead; that he had no marks of violence
appearing on his body, and died by the visitation of God in a
natural way ; and not otherwise. In witness, &c.
the old

40.

An

Inquisition upon one who dies in Jail.
[Begin as in other cases, and after naming the jurors, say,] who
say upon their oath, that the aforesaid Joel Howe, on the day of
the taking of this inquisition, being a prisoner in the jail at Milledgeville, in the county aforesaid, then and there died of the visitation of God, and then and there, in manner and form aforesaid,
came to his death ; and not otherwise.
In witness, &c.
41.

An

Inquisition

on one non compos

mentis.

—who say upon their oath, that the aforesaid Joel Howe, on the
day and year aforesaid, and at the time of his death, to wit, from
the third day of June, to the time of his death, and at the time of
his death aforesaid, was a lunatic, and a person of insane mind;
and that the said Joel Howe, being a lunatic and a person of insane
mind as aforesaid, did, on the seventh day of August, come alone
to a certain river called Oconee, in the said county, and did, then
and there, cast himself into the said river, and drown himself in

Chap. 6.]
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the water of said river; and so the jurors aforesaid, upon their oath
aforesaid, say, that the aforesaid Joel Howe, from the cause aforesaid, in manner and form aforesaid, came to his death ; and not
otherwise.
42.

In

witness, &c.

An

Inquisition on one for cutting his Throat.
—by the instigation of the devil, at Milledgeville aforesaid, in the
county aforesaid, in and upon himself, then and there being, in the
peace of God and of the state, feloniously, voluntarily, and of his
malice aforethought, made an assault; and that the aforesaid Joel
Howe, then and there, with a certain knife, of the value of six cents,
which he the said Joel Howe, then and there, held in his right hand,
himself upon his throat, then and there, feloniously, voluntarily, and
of his malice aforethought, did strike and give to himself, then and
there, with the knife aforesaid, upon his throat aforesaid, one mortal
wound of the breadth of four inches, and the depth of one inch ;
of which said mortal wound, the said Joel Howe, at Milledgeville
aforesaid, in the county aforesaid, languished, and languishing
lived, from the said third day of August, in the year one thousand
eight hundred and thirtyfive aforesaid, to the fourth day of August,
and that the said Joel Howe, on the fourth day of August aforesaid,
in the year one thousand eight hundred and thirty-five aforesaid,
at Milledgeville aforesaid, in the county aforesaid, of that mortal
wound died. And so the jurors aforesaid, &c.
43.

For

killing another in his

own

Defence.

their oaths say, that Job Peaceful, late of Baldwin, at Milledgeville aforesaid, in the said county, on the third day of August,
in the year one thousand eight hundred and thirty-five, in the peace
of God and the said state, then being; Adam Malice, late of Clinton, in the county of Jones, at the hour of three in the afternoon of
the same day, did come and upon him the said Job Peaceful, then
and there, of his malice aforethought, did make an assault, and him
the said Job Peaceful did, then and there, endeavour to beat and kill,
by continuing the assault aforesaid, from the house of one John
Inman, in Baldwin aforesaid, to a certain place called the StateHouse Square, in the county aforesaid ; and the said Job Peaceful
seeing, that the said Adam Malice, was so maliciously disposed, to a
certain wall in the said place called the fencing, did flee, and from
thence, for fear of death, could not escape ; and so the said Job
Peaceful, himself in preservation of his life, against the said Adam

—upon

Malice, continued to defend; and in his own defence, him the said
Adam Malice, upon the right part of the breast of him the said Adam
Malice, with a certain sword, of the price of twentyfive cents, which

the said Job

Peaceful, then and there, held in his right hand, did

strike, then and there, giving to the said Adam Malice one mortal
Wound of the breadth of one inch, and of the depth of three inches,
of which said mortal wound, the said Adam Malice, at Milledgemlle
aforesaid, in the county aforesaid, languished, and languishing lived,
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the fourth day of August,
said Adam Malice, on the
said fourth day of August, in the year one thousand eight hundred
and thirty-five aforesaid, at Milledgeville aforesaid, in the said
county, of that mortal wound died; and so the said Job Peaceful did,

from the said third day of August, to
from thence next ensuing; and that the

then and there, kill him the
In witness, &c.,

44.

An

said Adam Malice, in his

own

defence.

Inquisition where the Murderer is unknown.

[The same as before, only say,] that a certain person unknown,
[and add,] and the said jurors, upon their oath aforesaid, further
say, that the said person unknown, after he had committed the said
felony and murder, in manner aforesaid, did fly away ; against the
peace and dignity of the said state, &c.
&c.

Evidence..

45.

The evidence of James Lawson, of MilledgeGeorgia,
Baldwin County. $ ville, in the said county, taken at Milledgeville,
in the said county, on oath, before me, I. T. Cushing, coroner of and
in the said county, and also before the jury, then and there sworn to

inquire how Joel Howe, then and there lying dead, came to his death,
who saith, that, &c.
Taken and subscribed before me,
the tenth day of August, 1835.
I. T. Cushing,
Coroner.

46.

James Lawson.

Recognisance for Witnesses.

[The

same as recognisance for witnesses in other criminal cases,
but with this condition:] The condition of this recognisance is such,
that if the within bound, James Nolks, shall personally appear before
the superior court, to be holden at Milledgeville, for the county of

Baldwin, on the third Monday in March next, then and there, to give
evidence in behalf of the state, concerning the death of Joel
and shall not depart the said court without leave ; then the
written recognisance shall be void.

Howe,
above

CHAPTER VII.
JURORS.

1. All free white male citizens above the age

of twenty-one years,
declared to be qualified and liable to serve
as petit jurors, for the trial of all civil causes, for
recovery of debts
or damages, to any amount whatsoever;
but no person shall be
capable to be of a jury for the trial of treason, felony, breach of the
peace, or any other cause of a criminal nature, or of any estate of
freehold, or of the right or title to any lands or tenements, in any

and under

sixty

years, are

Chap. 7.]
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of record within this state, who shall not be qualified to vote at
elections for members of the legislature; and if any person not qualified as aforesaid shall be returned on any jury, he shall be discharged
on the challenge- and proof thereof of either of the parties to such
court

suit, or on his own oath of the truth thereof: Provided, that no exception against any juror, on aecount of his qualifications, shall be
allowed after he is sworn.—-Prin. Dig. 214, 215.
2. No grand jury shall consist of less than eighteen, or more than

twenty-three; but twelve may find a bill
Prin. Dig. 215.

or

make

a presentment.—

3. The clerk shall make out a precept and annex a panel of the
of the jury, and the sheriff is required to serve the jurors
therein named at least ten days before the sitting of the court.—For
the duties to be performed by these officers respectively, see ante, c. 4,
s. 33 ; and post, c. 15, s. 11.
4. The clerk of the court shall make due entry in the minute-book
of. such court of the appearance of all jurors, and shall likewise
enter and make report of the names of all such as shall make default
in appearing; that if any person who shall be drawn, empannelled,
names

summoned, and returned, to serve as jurors at any court as aforesaid,
shall neglect or refuse to appear, or after appearance shall refuse to
serve, or shall absent himself without leave of the court, then and in
that

case

juror, in

it shall be lawful for the court to fine such person, if a petit
exceeding twenty dollars, and if a grand juror, in

a sum not

exceeding forty dollars, unless such juror shall show good
cause of excuse, to be made on oath before any justice
and filed in the clerk’s office of such court within thirty
days after opening the said court, the merits of which excuse shall be
determined by the next succeeding court; and when from challenge
or otherwise there shall not be a sufficient number of jurors to determine any civil or criminal cause, the court may order the sheriff or
his deputy to summon bystanders, or others qualified as herein before
required, for the trial of such cause or causes, sufficient to complete
the panel; and when the sheriff or his deputy are disqualified from
acting in the manner herein expressed, jurors shall be summoned by
the coroner, or such other disinterested person as the court may appoint.—Prin. Dig. 215, 216.
5. The oath to be administered to petit jurors in civil cases shall be
in the form following:—“ You (A. B.) shall well and truly try the
cause
depending between the parties at variance, and a true verdict give
according to evidence: So help you God.”—lb.
6. It shall be the duty of the justices of the inferior courts of each
county, together with the sheriff and clerk, or a majority of them, to
convene at the courthouse of their respective counties on the first
Monday in June next, and biennially on the first Monday in June
thereafter, whose duty it shall be to select from the books of the
receiver of tax-returns for their respective counties, fit and proper
persons to serve as grand jurors; and shall make a list of persons so
elected, and transmit it under their hands to the next superior court
of their respective counties ; and it shall be the duty of the judge

a sum

not

and sufficient
of the peace,
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then presiding to cause the- clerk of the said
out tickets with the names of the persons so
shall be put in a box to be provided by the

pense,
one
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superior court to make

selected, which tickets

clerk- at the public exwhich said box shall have two apartments, marked number

and two; and

the clerks of said courts shall, immediately after

receiving such lists, fairly enter the same in a book for that purpose,
to be provided at his own expense, distinguishing in separate columns
the persons liable to serve as grand jurors, and those for the trial of

as pointed out by law; which said box shall
by the judge, and placed in the care of the
clerk, and the key in the care of the sheriff, and no grand juror shall
be drawn and empannelled but in presence of the open court, nor
shall any clerk of the court, or other person having the custody of the
jury-box, presume, on any pretence whatever, to open the said jurybox, transpose or alter the names, except it be by the direction of
the judge in open court, attending for the purpose of drawing jurors,
under the penalty of being dealt with in the manner pointed out by
law for malpractice in office.—Prin. Dig. 219, 220 ; but see post,

civil and,criminal causes
be locked and sealed up

s.

14, 17, 18.

7. The said judge, in open court, shall unlock and break the seal,
and cause to be drawn out of the apartment of the said box marked
number one not less than twenty-three, nor more than thirty-six,
names
an

grand jurors, which names so drawn out shall, after
is taken of them, at each time of drawing be carefully de-

to serve as

account

posited in the other apartment of such box, marked number two; and

names shall be drawn out of the apartment number one
aforesaid, they shall then commence drawing from the apartment
number two, and return them into number one, and so alternately:
but no name so deposited shall, on any pretence whatever, be destroyed, except it is within the knowledge of the judge that the said
juror is either dead, removed out of the county, or otherwise dis-

when all the
as

qualified by law,

the sheriff certify the same.—Prin. Dig. 220.
happen that there should be a failure of the court
in consequence of the non-attendance of the judge, then and in that
case the
jurors being summoned shall stand over to the next succeeding term, in the manner that suitors and witnesses do in like cases.
—Prin. Dig. 220.
9. Petit jurors have the same qualifications of grand jurors, and
8. If it should

are

or
so

selected and drawn in like

manner.

The judges of the superior courts, the justices of the inferior courts, and
justices of the peace are hereby authorized, on application, to excuse ordained
ministers of the gospel from service on the juries of their respective courts,
the application to be made in witing or otherwise.—lb.

10. All

special jurors shall be taken from the grand jury list of the

county, and struck in the presence of the court in the following manner: the clerk shall produce a list of the grand jurors
present, and
there empannelled; from which the party, plaintiff and defendant*
or their attorney, shall strike out one alternately, until there shall be
but twelve

jurors left, who shall forthwith be empannelled and

sworn

Chap. 7.]
as
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special jurors to try the appeal

cause;

and in all

cases

the appel-

lant shall strike first; and in case of refusal in either to strike

such

special jurors, after due notice given for such special jury to be empannelled, shall, on behalf of such absent party or his attorney, proceed in the same way and manner as if the party absent or refusing
had been present or consented to the same.—Prin. Dig. 221, 222.
11. The oathlo be administered to the special jury in all cases of
divorce shall be in the words following, viz.: “ You shall well and
truly try the cause depending between A. B., plaintiff, and C. D.,
defendant, and a true verdict give, according to equity and the opinion you entertain of the evidence produced to you, to the best of your
skill and knowledge: So help you God."—Prin. Dig. 128.
The concurrent verdicts of two special juries
See Con. art. 3, sec. 9, as amended in 1832-3.

is

now

final in divorce cases.

12. The oath to be administered to special jurors (except in cases
of divorce) shall be in the words following, to wit: “ You shall well
and truly try each cause submitted to you during the present term,
and a true verdict give, according to equity and the opinion you
entertain of the evidence produced to you, to the best of your skill
and knowledge, without favour or affection to either party : Pro-

vided,

you are not discharged from the consideration of the case or
submitted .* So help you God."—Prin. Dig. 223.
13. The following shall be the oath to be administered to all bail-

cases

iffs,

sworn to take charge of special and petit juries in the superior and
inferior courts of this state, to wit: “ You shall take this jury and
all others committed to your charge during the present term to the

.

jury-room, or some other private and convenient place, where you
shall keep them without meat, drink, or fife, candle-light and water
only excepted, (unless otherwise directed by the court.) You shall
not speak to them yourself, (nor suffer others to speak to them,) unless it be by leave of the court, to ask them, if they have agreed upon
a verdict, or are
likely to agree. All this you shall do to the best
of your skill and power: So help you God."—Acts 1831, p. 138.
14. The justices of the inferior courts for the several counties in
this state, or a majority of them, together with the sheriff and clerk
of the superior courts in any of their several counties, be, and they
are
hereby authorized and required in all cases where there shall or
may have been a failure of the judges of the superior courts in drawing grand and petit jurors agreeably to law, to assemble at the courthouse in their several counties, at any time which shall be to them
convenient, and proceed to open their jury-boxes, and draw from said
boxes a sufficient number of names to serve as grand and petit jurors
for their, or either of their said counties, at their next then depending
superior courts; and the jury being so drawn, the said box or boxes
again to seal and deliver, together w ith the keys, to the proper officer:
Provided, that said assemblage and drawing shall be at least sixty*
days previous to the commencement of the superior court at which
said jurors shall be liable to serve.—Prin. Dig. 227, 228.
*

But

see

post, sec. 17, 18.
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15. The oath to be administered to the foremen of all grand juries
shall be as follows, viz.: “ You, as foreman of the grand jury of the

shall diligently inquire, and true presentments
of all such matters and things as shall be given you in
charge, or shall come to your knowledge, touching the present service; the state's counsel, your fellows', and your oivn, you shall keep
secret, unless called on to give evidence thereof in some court of
county of

,

make

law in this state.
You shall present no one for envy, hatred, or
malice, nor shall you leave any one unpresented from fear, favour,

19.Ther

affection, or reward, or the hope thereof; but you shall present all
things truly, and as they come to your knowledge: So help you
God." And the same oath which is taken by the foreman, shall
taken by each and every member of any and all the grand juries
this state.—Prin. Dig. 226.

be
in

16. Grand

jurors shall be bound only to notice or make presentoffences as may or shall come to their knowledge or
observation after they shall have been sworn : but nothing in this act
shall be considered as impairing their right as jurors to make presentment of any violations of the laws which they may know to
have been committed at any previous time.—Daw. Comp. 229.
17. It shall be lawful in all cases where it happens that the justices of any inferior court, at the regular term of said court, shall omit
drawing a jury to serve at the succeeding court, that the justices of
said court, or any three of them, with the sheriff and clerk, meet
at the place of holding such court, at least forty days previous to the
sitting of said court, and draw a jury under the same regulations that
they ought to have done in term time.—Daw. Comp. 199.
18. Where any inferior court in this state, at the regular term of
said court, have omitted drawing a jury to serve at the next court,
that they shall be authorized to draw a jury, at any time, under the
same regulation as in the
preceding section;-and that the clerk of
the inferior court shall, immediately after the drawing of said jury as
herein provided, make out a list of the jury so drawn, and place the
same in the hands of the sheriff, or deputy, who shall proceed, immediately after receiving the same, to summons the jury so drawn, in
the same manner as if they had been drawn at the regular term of
said court; and the said jurors so drawn and summoned, shall be
ment of such

bound and liable to

penalties

as

serve

in the

same

manner,

and under the

same

if drawn at the regular term of said court.—Daw. Comp.

199, 200.

Ofthe Challenge of Jurors.
kinds of challenge, either to the array, by which
is meant the whole jury; or to the polls, by which are meant the
several particular persons or heads in the array.—1 Inst. 156, 158.
20. Peremptory.—This is so called, because a person may challenge peremptorily upon his own dislike, without showing of any
■

are two

cause.

21. Principal challenge to the polls—where cause is shown, but
which, if found true, stands sufficient of itself, without leaving any to

the triers.

Chap. 7.]
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Causes of

principal challenge to the polls are such as these■>
if not qualified as the state laws direct.
either party,, this is a principal challenge; for that the law presumeth that one kinsman doth favour another
before a stranger; and how far remote soever he is of kindred, yet the challenge is good.—1 Inst. 157. >
Affinity or alliance by marriage is a principal challenge, if the same conTf a person is an alien, 1 Inst. 156; or
If the juror be of blood or kindred to

tinues,

issue be had; otherwise it is but to the favour.—1 Inst. 157,
juror hath part of the land that dependeth upon the same title, it is a
principal challenge.—1 Inst. 157.
It hath been allowed a good cause of challenge on the part of the prisoner,
that the juror hath declared his opinion beforehand, that the party is guilty,
or will be hanged, or the like.—-2 Hawk. 418.
Likewise, if the juror gave a verdict before for the same cause,'or upon the
same title or matter, though between other persons.—1 Inst. 157.
A grand juror may be challenged.—Haw. Pla. Cor. book 2, chap. 25, s. 16.
And if a grand juryman who was one of. the indictors in the same cause be
returned upon the petit jury, and do not challenge himself, he shall be fined.
or

If the

2 H. H. 309.

If a juror hath been an arbitrator, chosen by the plaintiff or defendant in
the same cause, and hath been informed thereof,,or treated of the matter, this
is a principal challenge ; otherwise, if he were chosen indifferently by either of
the parties.—1 Inst. 157.

Also, if

a juiyman, before he be sworn, take information of the case, this is
challenge.—2 H. H. 306.
If any, after he be returned, do eat and drink at the charge of either party,
it is a principal cause of challenge.—1 Inst. 157.
But it is not a principal challenge to a juror, but only to the favour, that the
prosecutor was lately entertained at his house.—3 Salk. Si.
Actions brought by the juror against either of the parties, or by either of the
parties against him, which imply malice or displeasure, are causes of principal challenge; other actions, by which do not imply malice or displeasure, are
cause

of

but to the favour.—1 Inst. 157.

Challenge to the-polls for favour.—This is when either party
principal challenge, but showeth causes of favour,
discretion, of the court, upon hearing their
evidence, to find him favourable or not favourable ; and the causes of
favour are infinite; for all of which the rule of law is, that he must
stand indifferent, as he stands unsworn. No challenge shall be taken
till va. full jury have appeared.—2 Haw. 412.
22.

cannot take any
which must be left to the

He that hath divers challenges must take them all at once.—1 Inst. 158.
If a juror be challenged by one party, and after be tried indifferent, it is
time enough for the other party to challenge him.—1 Inst. 158.
When the state is party, the defendant that challengeth for cause, must
show his cause presently.—1 Inst. 158.
If a man, in case of treason or felony, challenge for cause, and he be tried

indifferent, yet lie may challenge him peremptorily.—1 Inst. 158.
It has been the uniform practice in this state, for the judges, instead of
triers, to try and decide upon the propriety of all challenges, which are made
to jurors, or persons brought to give evidence in any of the courts thereof.
—Clay. Just. 220.
By the law of England, a jury, after their evidence given upon the issue,
ought to be kept together in some convenient place without meat or drink,
fire or candle, and without speech with any, unless it be the bailiff, and with
him only if they be agreed.—1 Inst. 227.
And if the jury, after their evidence given

to them at the bar, do at their
charges eat or drink, either before or after they be agreed on their verdiet, it is finable, but it shall not avoid the verdict; but if, before they be agreed
Ff

own
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their verdict, they eat or drink at the charge of the plaintiff, if the verdict
given for him, it shall avoid the verdict. But if it be given for the defendant, it shall not avoid it; and so on the contrary.
But if, after they be agreed on the verdict, they eat and drink at the charge
of him for whom they do pass, it shall not avoid the verdict.—1 Inst. 227.
Whenever it shall so happen that the jury is confined, in the investigation of
any case, for a length of time which exposes them to hunger or cold, or
both, the court may, on application from said jury, direct them to be furnished, at their own expense, with such nourishments as in his own judgment may seem just and proper; and permit them to have provisions and
fire, or either, if circumstances should, in the judgment of the court, require
on

be

it.—Acts 1831, p. 138.
After their departure they may desire to hear one of the witnesses again,
and it shall be granted, so he deliver his testimony in open court; and also
they may desire to propound questions to the court for their satisfaction, and
it shall be granted, so it be in open court.—2 H. H. 296.
But if the plaintiff, after the evidence given and the jury departed from the

bar, or any for him do deliver any letter from the plaintiff to any of the jury
concerning the matter in issue, or any evidence, or any writing touching the
matter in issue, which was not given in evidence, it shall avoid the verdict,
if it be found for the plaintiff, but not if it be found for the defendant; and
so on the contrary.
But if the jury carry away any writing unsealed,
which was given in evidence in open court, this shall not avoid their verdict,
albeit they should not have carried it with them.—1 Inst. 227.
A jury charged and sworn in a capital case, cannot be discharged, without
the prisoner’s consent, till they have given a verdict.—2' Haw. 439; Fost. 22,
Sir John Wedderhoum's case.
And in case of a jury committing a contempt, or breaking up before giving
in their verdict in any civil case, the court may declare the same a mistrial,
and shall fine each of the offending juror or jurors in a sum not exceeding
one hundred dollars.—Prin. Dig. 212.
’
If a jury cast lots for their verdict, it shall be set aside, and they shall be
fined for the contempt.—3 Keb. 805; 2 Lev. 140, 205; 2 Jones, 83.
In criminal cases, of life or member, the jury can give no private verdict,
but they must give it openly in court.—1 Inst. 227.
After the verdict is recorded, the jury cannot vary from it, but before it be
recorded they may vary from the first offer of their verdict; and that verdiet which is recorded shall stand.—1 Inst. 227.
A verdict finding an impossible matter shalljiot be void, if at the same time
it find the substance of the indictment, but the surplus shall be rejected.—
1 Haw. 77.
Verdicts shall not he taken so strictly as pleading, but the substance of the

thing in issue ought to be always found.—3 Salk. 373.
But if the case so happen, that the jury can in nowise agree, as ifone of
the jurors knoweth in his own conscience the thing to be false, which the
other jurors affirm to be true, and so he will not agree with them in giving a
false verdict, and this appeareth to the justices by examination, the justices,
(as it seemeth,) in such case, may take such order in the matter as shall seem
to them, by their discretion, to stand with reason and conscience, by awarding a new inquest, or otherwise, as they shall think best, by their discretion,
like as they may do if one of the jury die before the verdict.—Dr. and Stud.
,

158.
If a man assault or threaten a juror for giving a verdict against him, he is
highly punishable by fine and imprisonment.
No one is liable to any prosecution in respect of any verdict given by him
in a criminal matter, either upon a grand or petit jury; for since the safety
of the innocent, and punishment of the guilty, doth so much depend upon the
fair and upright proceedings of jurors, it is of the utmost consequence that
they should be as little as possible under the influence of any passion whatsoever, and therefore, lest they should be biased with the feaT of being har-
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assed by a vexatious suit, for acting according to their consciences, the law
will not leave any possibility for a prosecution of this kind.—1 Hawk. 199;
L. Raym. 469.
No verdict shall be received on any unliquidated demand where the jury
have increased their verdict on account of interest, nor shall interest be given
on

any open

account, in the nature of damages.—Prin. Dig. 212.
Fees

of Jurors,
jury shall be three dollars on all verdicts which
may be signed, and on all judgments which may be confessed the
jury fee shall be one dollar—to be paid by the party taking such verdiet or judgment, and to be taxed in the bill of costs.—Acts of 1832,
p. 114.
23. The fee of the

CHAPTER VIII.
GRAND

JURY.*

1. Any person who may be introduced into the
is bound not to disclose what may transpire; and
selves are, by the terms of their oath, laid under

grand jury room,
the jurors themthe same obligation ; and if they transgress it, they are finable. Formerly, indeed,
they became accessories to the offence, if felony, and if treason, principals; and at this day, it is in general a high misprision. But
where a witness examined on the trial swears directly the reverse
of the evidence given before the grand jury, they are at liberty to
state this circumstance to the judge, who may direct him to be prosecuted for perjury, on the testimony of the grand inquest, 1 Chit.
Crim. Law, 317; for the statute declares, that “ all grand jurors shall
be competent witnesses in any court of record in this state, where
it may be necessary on account of anything that may be given in
evidence before them as a body of grand jurors.”—Prin. Dig. 146.
2. It has been held that the true object of the secrecy required, is
to prevent the evidence produced before the grand jury from being
counteracted by subornation of perjury on the part of the defend.

ant.— I Chit. Crim.

Law, 317.
grand jury in general hear evidence only in support of the
charge, and not in exculpation of the defendant; and it has been
said that they ought never to hear any other than that which is produced by the state. But it may be doubted whether, as they are
sworn to
present the truth, which necessarily requires investigation,
in case they may not be able to elicit truth from the witness for the
prosecution, and are actually convinced of that circumstance, they
may not require other testimony to assist them in forming their decision. The true intention seems to be, that, prima facie, the grand
jury have no concern with any testimony but that which is regularly
3. The

*

For the manner of drawing,

selecting, and swearing grand jurors,

sec ante, c.

7.
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offered to them with the bill of indictment,
taames of the witnesses are inserted ; their

the back of which the
duty being merely to in-

on

quire whether there be sufficient ground for putting the accused
party to his trial before another jury of a different description. But
if they are unable to satisfy themselves of the truth, sufficiently to
warrant their determination, they may properly seek other information relative to mere facts; but further than this they cannot proceed. Formerly, indeed, it was laid down that the grand jury ought
to find the bill if probable evidence were adduced to support it, because it is only an accusation, and the prisoner* will afterward defend
himself before a more public tribunal. But great authorities have,
taken a more merciful view of this subject, and considering the ignominy, the dangers of perjury, the anxiety of delay, and the misery of
a prison, have argued, that the grand inquest ought, as far as the
evidence before them goes, to be convinced of the guilt of the defendant: what was therefore anciently said respecting petit treason
may be applied to all other offences, that, since it is preferred in the
absence of the prisoner, it ought to be supported by substantial testimonies.—I Chit. Crim. Law, 317, 318. The grand jury are sworn
to inquire only for the body of the county ; and therefore they cannot regularly inquire of a fact done out of the county.—=-4 Black. 502.
4. With respect to the kind of evidence which grand jury may
receive, it should be observed, that they are bound to take the best
legal proof of which the case admits, and it must be given on oath;
and therefore the jury cannot, on suspicion of a witness having been
tampered with by the prisoner, receive in evidence his written examination in lieu of his parole testimony, and the court will resist an
application for the depositions; and upon the same ground, on an indictment for perjury in an affidavit made in chancery, they should
have the original document, and a mere office copy will not suffice ; so
evidence of what third person said will not be good in order to support a bill before the grand inquest. But an accomplice may give
evidence before them to support a bill of indictment against the partaker of his guilt; and a bill so found will be sufficient, even though
he had not been previously admitted as state’s evidence, but had been
taken from prison to give evidence by means of an order altogether
surreptitious and illegal. But the grand jury ought not to find an
indictment upon the testimony of incompetent witnesses, as of those
who have been- convicted of conspiracy, or other infamous crime ;
and therefore,' if in case a. bill be presented to them with such witnesses alone endorsed, on
application to the court they will he directed to reject it; if the jury have any doubt with respect to the
propriety of admitting any part of the evidence offered to them,
they may pray the advice of the court which is sitting. In case of
high treason, no indictment can be found without the oath of two
witnesses, or a voluntary confession. If the grand jury find the bill
upon incompetent or improper evidence, yet, if the prisoner be
afterward tried on legal and sufficient testimony, .it, seems that the
conviction cannot be shaken.—1 Chit. Crim. Law, 318, 320.
5. All witnesses who are material to the finding of an indictment,
.
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before the grand jury and give evidence.
affidavit that they were material
they were duly served with subpoena, the court will grant an attachment against them, on which
they may be taken and committed till after trial of the offender, when
an order will be made for their discharge.
If when a witness appear, he refuses to be sworn, he may be committed for a contempt.

are

compellable to

appear

And if they neglect to obey it, on
to the prosecutor’s case, and that

I Chit. Grim. Law, 320, 321.
6. Each witness, before he leaves the court, is sworn, that the
evidence he shall give the grand inquest upon the bill of indictment

against the defendant, shalj be the truth, the whole truth, and nothing but the truth,; and if he be guilty of perjury, he will be subject
to prosecution for that offence.—lb. 322,
7. After the grand jury have heard the evidence, they are to decide
whether the bill shall be found or rejected. In the finding, twelve of
the jurymen, at least, must concur; but if the rest of the jury dissent,
the finding will be still valid. The jury cannot find one part of the
same
charge to be true and another false, but they must either maintain or reject the whole; and therefore, if they endorse a bill of
dictment for murder, “ billa vera se defendendo” or billa vera

infor

manslaughter, and not for murder, the whole will be invalid, and may
be quashed on motion. It has indeed been said, that if a grand jury
find a bill for manslaughter on an indictment for murder, the words,
“of malice aforethouglit,” and “ did murder,” may be struck out, and
the indictment amended by reducing it to a mere accusation of the
inferior offence, in the presence of the jury; this, however, seems
questionable, and it is agreed that it is the safer course to prefer a
fresh indictment for manslaughter; and so where the bill is originally
for burglary, to prefer an indictment for theft, which is in substance
included. This rule, however, does not extend to the finding of different counts; for as each count contains a distinct charge, the jury
may return a true bill upon one of them only, and the finding will be
as valid as if no other had Taeen inserted.
And an indictment against
several, may be found against one or more, and rejected as to the
rest.
It is a rule that the finding of a jury must be absolute, and not
conditional, for nothing can be done upon such a presentment.-^,
1 Chit. Grim. Law, 322, 323.
8. During the whole of their proceedings; the grand jury are protected in the discharge of their dutyand no action or prosecution
can be supported against them in consequence of their finding, however it may be dictated by malice, or destitute of probable foundation.
The endorsement, “ a true bill,” made upon the bill, becomes a part
of the indictment, and renders it a complete accusation against the

prisoner.—Ib. 323, 324.
9. When the jury have made these endorsements on the bills, they
bring them publicly into court; and .the clerk of the court calls all
the jurymen by name, who severally answer, to signify that they are
present; and the solicitor-general asks the jury whether they have
agreed upon any bills, and bids them present them to the court; and
then the foreman of the jury hands the indictments to the solicitor,
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they agree the court shall amend matter of form,
no matter of substance; to which they signify their assent.
This form is necessary im order to enable the court to alter any
clerical mistake, because they have no authority to change the form
of the accusation, without the consent of the accusers.—1 Chit. Crim.
who asks them if

altering

Law, 324, 325.
10. 1 f the bill be not found, or if the indictment is defective, a new
and more regular one may be framed and sent to the same, or another

grand jury for their finding. And thus, after the finding of a bill for
murder, when the facts amount to petit treason, the state may procure the indictment to be quashed, and prefer another for the petit
treason.
The mere insufficiency, therefore, of the finding, affords
no future indemnity to the party indicted.—lb. 325.

CHAPTER IX.
COUNTY TREASURER.

1. The justices of the inferior Courts, in the several counties in this
state, may, on the first Monday in January next, (1826,) and biennially
on the first Monday in January, or as soon thereafter as convenient,

appoint some fit and proper person, other than the clerk of the inferior
court, as county treasurer, who shall, before he enters upon the duties
of his office, give bond with security to the justices of the inferior
faithful discharge of his duty, in such susst as they shall
prescribe, not less than double the amount of funds iti hand and the
annual revenue of the said county ; and shall, moreover.„take an oath
well and truly to discharge the duties of his said office.—Daw.
Comp. 132.
2. It shall be the duty of tax collectors, sheriffs, clerks of the superior and inferior courts, justices of the peace, coroners, and all and
every other person or persons who may have, pr hereafter shall have,
in his or their hands any money belonging to the said county, to pay
the same over to the said county treasurer on or before the fifteenth
day of December in each and every year, and on failure thereof, to
pay twenty per cent, interest on all sums which they, on final settlement, may be in arrears for, who shall give a certificate of the same
court, for the

directed to the clerk of the inferior court, who shall receive the same
and receipt therefor, and shall enter the amount of the said certificate
in a book to be kept for that purpose, together with the name of the
person in whose favour it is given, and shall keep the same on file in
his office.—Daw. Comp. 132.
3. When any person shall apply for a tavern or retailer’s license,
he shall pay to the county treasurer the fees now required by law,
and shall receive from the treasurer a certificate directed to the clerk
as aforesaid ; who shall receive and enter the same as above directed,
and grant the said license, which shall specify the place where said

retailing is to be done, upon the applicant’s giving bond and security
required by law.—lb.

as
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4. It shall be the duty of the county treasurer to pay without delay
all orders passed by the inferior court and directed to him, provided
he bas funds so to do; and shall, upon paying the same, take a re-

upon such order, for his justification, and shall keep the same on
file in his office.*—Ib.
5. The said county treasurer shall keep a book, in which he shall
exhibit on the debtor side all sums of money paid out by him, the
time when paid, and the persons to whom paid ; and upon the credit
side all sums of money received by him, the persons from whom
received, and on what account" the same has been received, which
book shall at all times be open to the inspection of the court, or any
person interested.—Daw. Comp. 132.
6. It shall be the duty of such county treasurers to exhibit to the

ceipt

grand jury, at the superior court first held in each year, a statement
of the county funds, containing a detailed account of the several
objects and amounts of expenditures, with the vouchers therefor,
including the balance, either way, from the year preceding; and the
justices of the inferior court, or a majority of them, shall have power
to issue execution against such county treasurer and his securities,
for the amount in his hands, on his failing to pay or account therefor,,
within ten days after written notice from such justices to that effect.
—:ib.

7. Nothing” in

this' act shall be

so construed as to abrogate the
poor-school fund, created by the act approved
December, eighteen hundred and twentythree, or to interfere with the academy funds of the county.—Daw..
Comp. 132.
8. The inferior court shall pay to the said treasurer such sum for his
services as may appear to them to be reasonable and just, so as not to*
exceed two and a half per cent, on any moneys received by him*,
neither shall he exceed that amount for disbursing the same.—Ib.

office of trustees of the
the twenty-second of

CHAPTER X.
RECEIVER OP TAX

RETURNS.

1. On the first Monday in January annually, the electors in the
several counties in this state, entitled to vote at the general elections,shall elect by ballot at the places of holding elections a receiver of
returns of taxable property, and tax collector for the respective coun-

ties; which said election shall be held under the direction of three
justices of the peace, who shall transmit all returns of said elections to
the governor within twenty days, who shall commission the persons
so elected.—Prin. Dig. 502.
2. Receivers are bound to take the oath and give the security required by law, within ten days after they are notified of the arrival of
their commission; and upon failure to jlo so, any three or more justices of the inferior court shall declare such appointment vacant, and
proceed to order another election, as in other cases of vacancy.—
Prin. Dig. 121. For the mode of filling vacancies, see ante, c. 4, s. 6.
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3. Before entering upon the duties of his office, said receiver shall
take and subscribe an oath or affirmation in the words following, to
wit: “ I, A. B., do solemnly swear (or affirm) that I will truly and

faithfully perform the duties of receiver of returns of taxable property
in the county to which I am appointed, as. required of me by this act,
(of 1804,) and will not receive any return but on oath or affirmation.”
—Prin. Dig. 491.' The receiver shall also take an oath to support the
constitution.—See ante, c. 4, s. 10.
4. It shall be the duty of the justices of the peace in each captain’s
district in this state, to make a return to Ihe receivers of tax returns
of all persons liable to pay taxes in their respective districts, instead
of the captains of such districts as heretofore.—Act of 1829, Daw.

Comn. 426.
The mode of taking the returns shall he as follows: the receiver shall
give notice to each captain’s district, by advertising in the most public place
thereof, giving ten days’ notice of the day and place he will attend to receive
returns.

Such receiver shall attend in each district

as

aforesaid three differ-

ent.days previous to his making return of defaulters, which days shall not
be within seven days of each other. And it shall be the duty of the receiver
at all times, upon personal application, to receive the returns not given in at
the time and place specially notified, at any time before he makes a digest
of the whole returns.—Prin. Dig. 491. •
5. All persons liable to pay tax shall give in a list of their taxable
property, as well afc a list of the property for those for whom they
are agent, attorney, executor, or administrator, in the county wherein

such

representative may reside, describing as near as possible, from
plots, deeds, or other documents, the particular situation of land, if
any, in what county, on what particular water-course, what lands adjoining, for whom surveyed, and to whom granted ; and the receiver
shall make a general digest, and return the whole of the taxable property received as aforesaid, and also of the taxable property of non-residents and defaulters within his county, including therein his own
taxable property.—Prin. Dig. 492.
6. It shall be the duty of all persons bringing stallions into this
state for the purpose of covering, to make a return of such horse to
the clerk of the inferior court or receiver of tax returns ; and on failure thereof shall be subject to the same penalties as other defaulters.
—Prin. Dig. 500.
7. The receivers shall continue to receive returns of taxable prop,

erty until the first day of August in each year; and shall immediately
thereafter proceed to assess a double tax on the property of all such
persons as shall then have neglected or refused to have made return
of their taxable property; and in assessing such tax, the receiver shall
be governed, as to
he may be able to

the ownership of property, by such information as
obtain from the neighbours of such defaulters, or
by the return on the digest in the clerk’s office, made by such defaulter
for the preceding year; and the names of such defaulters, with the
amount of tax assessed, shall be annexed to the digest, and the
receiver shall be paid the same per centum on the amount so assessed
as on regular returns.—Prin. Dig. 503.
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receiver shall give at least twenty days’ notice, at the musground jn each captain’s district, of the time of expiration for receiving of said lists, together with the names of persons who have not then
given in their lists; and immediately after the said time has expired,
they shall make out a fair list of the persons in default^ and advertise the same at each captain’s muster ground, which shall supersede
the necessity-of advertising defaulters in the public gazettes.—Prip
Dig. 505.
9. Receivers are authorized and required to receive returns for all
years since 1800, inclusive, where any county is in default for not
having made their returns as required by law, and the taxes are to be
assessed agreeably to tax laws in force at the time such default happened.—Prin. Dig. 506.
10. It shall be the duty of reeeivei'fe of tax returns tb make out
three digests, and to transmit one to ffi© comptroller-general, and
deposite. the other.two with the clerk of the inferior court, Prin. Dig.
500, on or before the first Monday in each year, lb. 505, under the
penalty of one thousand dollars.—Ib. 492.
8. The.

ter

11. The receivers of tax returns shall be paid six and a fourth per
cent.*on the taxes arising from all property returned, Prin. Dig. 492 ;
but they shall not receive from any collector any

part of their comthe collector the comptroller-general’s receipt for the digest of taxable property, required to
be deposited in his office, in which receipt shall be specified the
amount of commissions due sufch receiyers.—Prin. Dig. 503.
12. All persons liable to pay taxes shall render to the receiver, on
or before the first day of
August in each year, an account thereof,
on oath in writing,
describing the same as heroin before directed,
which oath or affirmation shall be in the following words : “ I, A. B.,
do swear (or affirm, as-the Case may be) that the account which I
now
give in is a just and true account of all the taxable property
which I was possessed of, held, or claimed on the first day of January last, or was interested in, or entitled unto, either in my own right
or the
right of any other person or persons whatsoever, as parent,
guardian, executor, administrator, agent, or trustee, or in any other
manner whatever,
according, to the best of my knowledge, informa*
tion, or belief, and that I will give a just and true answer to all lawful questions that may be asked me touching the same; and all this I
declare, without any equivocation or mental reservationf whatever:
So help me Godwhich said oath or affirmation the receivers for
the several counties are hereby authorized and required, respectively,
to administer gratis.—Prin. Dig. 493.
missions until they shall have produced to

*

FormerlyJive per cent., but by the act of 1819 increased to twenty-five per cent.; and
by the act of 1834, pamphlet, page 233, it is provided that the tax receivers and col-

lectors in the several counties in this state, whose tax does not amount to $1500, shall
receive twenty-five per cent., as an additional compensation, on what they are now allowed
for their services.
i All persons making returns for taxable property, may, at the time of taking the
oath prescribed by law, make an exception of such property as they on their said oath
believe to have been, or will be returned by some other person.—Daw.

Comp. 420.

°g
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13. Where any receiver shall find out taxable property belonging
persons residing without the limits of the state, and who have
no attorney or trustee, legally constituted in this state, or which has
not been returned to the receiver of the county where such property
lies or is found, he shall charge such property for the payment of the

to any

imposed thereon, and also for all taxes due thereon by any former
act, and forthwith once in every month publish a notice of such
charge in a public gazette, and in case of non-payment of such taxes
within six months, the said property shall be liable thereafter to
double tax.—Prin. Dig. 494.
14. Where receivers shall discover that any taxable property has
not been returned as directed by law, they shall summon three freeholders, residents of the districts where such property may lie or be,
to ascertain the quality of the* lands, if any, or other property, and
double the tax thereon.—Prin. Dig. 495.,
15. If any person or persons shall neglect or refuse to give in a
return of his, her, or their taxable property, or shall be convicted of
fraud, or making a false return thereof, he, she, or they shall be liable
to pay to the clerk of the inferior court of the county a fine of ten
dollars for every hundred dollars valuation so neglected or concealed,
one half whereof for the use of the county, under the direction of
tax
tux

the inferior

court,.and the other half for the use of the informer or
informers, to be recovered in any court having cognizance of the
same.—Prin. Dig. 493.
16. If any receiver shall make a false return, expressive of more
or other than is to him
given in, he shall forfeit and pay to the party

aggrieved

equal to double the amount of the taxes on the
illegally returned.—Prin. Dig. 498. And by a resolution
of the General Assembly, approved 3d December, 1806, it is declared,
a sum

property so

“that the receivers of tax returns within the several counties of this
state, who shall hereafter render an incorrect statement of the taxes
due from any county, shall be liable and answerable for the amount
of such deficiency, whether in favour or against the state; and the

comptroller is authorized to deduct the same from the amount of his
fees, to be placed to the credit of the tax collector, if such statement
shall be against him, or to the'credit of the state, if such amount shall
be found against it.”—Clayton’s Dig. 680.
17. Receivers of tax returns and collectors of taxes of the respective
counties shall be responsible to the executive department, and be
amenable to such rules in conducting the duties of their respective
offices -as the executive may think necessary and proper.—Prin.
Dig. 492.
]
*
18. No .justice of the inferior court within this state shall hereafter
.

exercise the duties of
Prin. Dig. 502.

tax

collector

or

receiver of tax returns.^—
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CHAPTER XL
COLLECTORS

1. Collectors of tax
in their office filled, in

OP TAX.

elected, commissioned, &c. and vacancies
the same manner as receivers; for which see
the preceding chapter, s. 1, 2.
By the act of 1830, pamphlet, page
113, the superintendents of elections to be held- for county officers,
in the several counties in this state, on the first Monday in January,
.

are

,

1831,

were

directed to omit to hold

an

election for tax collectors of

that year; the

object of which was, that the collectors afterward to
be elected annually- might, in the same year in which they were
elected, proceed to collect the tax due for the preceding year: as the
law stood before, the collector elected in January, 1831, had no duty
to perform until the year 1832.
2. All collectors and other officers hereafter elected shall apply
for and obtain their commissions and certificates, and qualify in the
manner prescribed by law, or’their office shall be considered as vacant, and shall be filled in such manner as is now prescribed by law,
and the person who has failed to obtain his commission and certifias aforesaid shall not be considered as entitled to be a candidate
for the office: but this act shall not affect collectors who are in arrears for their insolvent lists only, and who have not had an
opportu-

cate

nity of having said list allowed them.—Daw. Comp. 296.
3. The collectors, as well as receivers of returns, in the respective counties shall be responsible to the executive department, and be
amenable to such rules in conducting the duties of their respective
offices as the executive may think necessary and proper; and the
said collectors, before they enter on the duties of their office, shall
give bond,* with sufficient security ; and shall also take and subscribe the following oath or affirmation, to wit: “I, A. B., appointed
collector of tax for the county of
, do solemnly swear that I
willfaithfully discharge the duties required of me by law
and if he
shall presume to execute the said office without the qualification
aforesaid, he shall forfeit double the sum for each person’s tax he
shall receive, to be recovered by any person who shall inform and
prosecute for the same, in any court or tribunal having cognizance of
debt to that amount.—Prin. Dig. 493, 493. By the act of 1823,
Daw. Comp. p. 296, it is further provided that if any tax collector
elect shall proceed, to collect the tax, or any part thereof, before he
shall have given bond and taken the oath of office, he shall be liable to
indictment, and, upon conviction thereof, fined and imprisoned at the
discretion of the court.
4. The governor for the time being shall take bond and security
of the collectors of each county respectively for the due performance
of all the duties required of them, and shall transmit a dedimus to the

justices of the inferior court of the several counties,
*

See

sec.

6.

or any

two of
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them, to receive and cause to be executed such bond, with two or
more securities, to be approved of by such justices, which bond shall
be forthwith transmitted by them to the executive office.—Prin. Dig.
493 ; but see sec. 6.
5. No collector, sheriff, coroner, clerls of the superior court, clerk

of the inferior court, or any other person who is or may be a holder
of public money, and elected to any office, shall be commissioned by
the governor, or be qualified by any judge, justice of the inferior

until he shall produce to his excellency
judge or justice of the inferior court,
before whom he appears to be qualified, a

court, or justice of the peace,
the governor, and also to the
or

justice of the

peace

certificate from the treasurer of the state,

countersigned by the comptroller-general, certifying that he has accounted for and paid into the
treasury all sums for which he is accountable and liable ; which certificate shall in each and every case accompany the dedimus potestatern.
And in addition to the oath of office, the person elect shall
swear that he is not the holder of any public moneys unaccounted for.
-^Daw. Comp. 296.
6. The tax collectors’ bonds in the several counties in this state
shall be taken for- at least double the amount of the tax the said

county is liable to pay, which bond shall be recorded in the clerk’s
office of the inferior court, who shall receive from said tax collector
for such service the sum of one dollar ; and when the original bond
may be lost, or
the clerk to be

otherwise mislaid,
a

true copy

a copy of said bond certified by
shall be held good in the place of the

original.—Daw. Comp. 420. '
7. All the property of the tax collector and his securities, as
well for the county as state tax, shalj be bound from the time of
signing such bond, Prin. Dig. 502; and no such securities shall be
entitled to hold the office of sheriff in any county in this state until
all moneys collected by the said tax collectors shall have been paid
by him or them to the proper authorities.—Prin.-Dig. 506.
8. No justice of the inferior court within this State shall exercise
the duties of tax collector, or receiver’ of the tax returns.—Prin.

Dig. 502.

9. Collectors who have

given bond, and qualified in terms of the

may proceed immediately upon the receipt of the digest to collect the tax therein assessed, and shall attend in each district* in the

law,

respective counties to receive the taxes, and shall previously give at
least ten days’ notice therebf, and shall attend at least two days in
each district, and not within ten days of each-other.—Prin. Dig.
493, 504.
10. Collectors demanding more tax than by law is imposed, shall
,

forfeit to the party aggrieved fourfold on the sum received, recoverable before any court having jurisdiction thereof.—Prin. Dig. 498.
11. If any person shall fail to pay their taxes, the collector shall

proceed against such defaulter by distress and sale (after due notice
*

n

Except the county of Chatham; the collector shall receive the taxes of that county
Dig. 601.

Savannah.—Prin.
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given of such sale, stating the assessment levied or tax due by such
person, see post, s. 16) of goods and chattels, if any to be found,
otherwise of the lands of such defaulter, or so much thereof

as

will

pay the taxes due with costs; but no sale of lands shall be made or
be valid unless two months’ notice thereof be given by advertisement
in one of the gazettes of this state, which shall be regularly published
until the day of sale, and in all cases to make titles to the purchasers
of the property sold as aforesaid.
And collectors shall, at all sales of

land, first offer such parts

as may be reasonably expected to produce
the amount of tax due by the owner thereof; and if he shall not have
a bid for such
part, hfe may then offer a larger quantity until he can

produce bids to the amount of the taxes due ; and no sale of more
than one tract or grant as the property of any person or company
shall be valid, where the first tract sold shall have produced the tax
due by such person or company.—Prin. Dig. 495.
12. Non-residents who have no attorney or agent in the state, and
who have taxable property within the same, that has been charged
and advertised by the receiver agreeably to law, upon the non-payment of the taxes thereon in

six. months, the collector in
,

a sum-

mary way, by attachment, may proceed against said property, in the
manner of distress and sale, and shall make titles to the persons
pur-

chasing the same, anil pay the money (lawful charges deducted) into
the treasury; if the own.er, his agent, or attorney, does not within
twelve months after the sale apply for the surplus. It is made the
duty of

every collector, on the day when he is required by.law to
close his accounts, or on which he shall come to a final settlement
with the treasurer, to make a return on oath, which shall be certified
and vouched for by at least two justices of the peace for his county,
of all lands sold by him for taxes, especially setting forth the tax for
which it was sold, the prjce it sold for, and the purchaser. And in

of failure, he and his security shall be subject to a penalty of
thousand dollars, to be recovered in any court having cognizance
thereof to the use of the prosecutor; anch shall also be subject to an
action for damages by any person aggrieved.—Prin. Dig. 494.
13. In all cases where the owners of taxable property shall be in
default for one or more years, and such property has not been seized

case

two

sold, the owner or his agent may make a return thereof to the
clerk of the inferior court where such defaulter or his agent may
reside; and the clerk shall enter the same in the digest of the
taxes for that year, and furnish the collector of such year with a
copy thereof, whose duty it shall be to receive the amount of such
taxes, and pay the same over to the treasurer of the state.—Prin.
or

Dig. 501.
14. It shall be lawful for any agent to return any property to the
receiver, and pay the taxes due thereon to the collector of the county
in which such agent resides. And such agent shall be subject to pay

the taxes thereon

out of his own proper estate, notwithstanding he
may renounce or disclaim acting as such before the taxes are levied,
unless such agent shall make oath before the receiver that he hath

renounced such trust before the payment

of the tax became due,
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without having done it with a design to avoid the payment thereof.
'But if said agent shall, within one year after making such oath, again
become agent, or act as such, he shall be liable to pay the tax, to be
levied and collected as in other cases.—Prin. Dig. 493, 494.
15. Taxes are preferred to all other securities and encumbrances ;
and in case any person shall die before < giving in his property, oi*

paying his tax, his representatives shall pay his taxes prior to all other
debts whatever, if they have assets in their hands ; and in case they
fail to do so, an execution may issue against their individual property
for the amount. And if any person after giving in, and before the
time of payment of his taxes shall leave the county, the collector
is required forthwith to levy the taxes, although the day of payment
has not arrived, unless the person shall give security, to be approved
by him, fbf the payment thereof.—Prin.- Dig. 496.
16. The time of advertising the collectors’ sales, and the days on
which they shall take place, shall be the same as are prescribed by
law for sheriffs’ sales: Provided, that such' collector, in all cases
where they, or either of them, shall levy or distrain on any personal

property, for the collection of a poll-tax only, that it shall be his duty
to

advertise the property so

levied upon as aforesaid, in three of the
public places in the captain’s district, at least fifteen days pre-

most

vious to such intended sale, wherein such defaulter resides, or may
have resided at the time of giving in his return to the. tax receiver ;
and his property shall be sold under the same restrictions as are

heretofore pointed out by the tax law now in force.—Prin. Dig. 504.
17. No collector shall collect any tax that has been due two years
from any person, unless sufficient property could not be found to

satisfy the same.—Prin. Dig. 504.
18. All deeds of gift, conveyances, mortgages, sales, and assignments of goods, lands, tenements, and chattels of any kind, made
with intention to avoid the taxes, are void; and any person who has
mortgaged any estate^ who shall negleet to pay the tax of the same,
the mortgage shall be liable to pay the same. But no sale for taxes
shall effect the state’s title to any mortgaged property.—Prin. Dig.
496.
19.

Any non-resident who shall expose to sale any goods in this
state, shall, on his arrival, or within seven days after entering the
same, make returns on oath to the receiver, and give security to the
collector to pay the same on or before the time prescribed for paying
Provided, such goods shall not be liable to pay the tax when
be exported, or placed in the hands of a vendue master,
be actually disposed of by him or them ; and o"n failing to com-

taxes

they
to

:

may

as aforesaid, it shall and may be lawful for the collector to proceed against him or them, in like manner as against persons about
to remove out of the county.—Prin. Dig. 497; see ante, s. 15.
20. Taxes are to be paid in specie, bank bills of the United States,

ply

governor’s, president’s, and speaker’s warrants, and bank bills of the
chartered banks of this state.'—Prin. Dig. 497.
21. In all

fail

or

refuse

cases

to

where free persons

pay

their tax,

or

of colour, subject to taxation,
shall have no property on which to
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levy, the collector may levy on and hire out said free person of
colour, for such price as will produce the amount due the state.—
Prin. Dig. 507.
22. One half of the (general) tax of each county shall be paid
into the treasury of the state as heretofore, and the other half to the
inferior courts of the respective counties, for county purposes, to be

appropriated by said courts to the building of courthouses and jails,
the building of bridges, the improvement of public roads, and the
education of youth, as the said co.urts respectively may deem most
expedient—Daw. Comp. 421.
23. Where the collector finds no property of the person in arrears,
to satisfy the tax due, he is empowered and required to sell property
found in any other county, to the amount of the tax, without further
notice than twenty days’ publication in one of the gazettes of the
state.—Prin. Dig. 496.
24. No replevin shall lie, or any judicial interference be had in
any levy and distress for taxes under the tax-law,'but the party injured
shall be left to his own proper remedy, in any court of law, against
the officers.—Prin. Dig. 497.
25. Collectors shall lay before the grand jurors a list of insolvents
in their respective counties, upon oath, who shall allow or disallow
the same.—Prin. Dig. 496,
26. No collector shall be allowed his. insolvent list after execution
shall have issued against him, unless he will come before the comp-

same fairly adjusted: and no collector
shall be allowed a credit at the comptroller-general’s office for the
commissions of any receiver until he shall have produced to the comptroller the receipt given by him to the receiver for the digest as afore-

troller-general, and have the

said, with the

receipt thereon of the receiver for the amount of his

commissions as therein specified.—Prin. Dig. 500, 503.
27. If the insolvent list should be approved for a smaller sum than
was claimed by the collector, on his settlement with the treasurer, ho
shall return it as herein directed, and pay the difference at the same
time into the treasury, or execution shall issue as herein pointed out.
—Prin. Dig. 496.
28. In any county where there shall be county tax levied, it shall
be the duty of the grand jury, in examining the insolvent list, to deliver to the collector a list of the amount allowed him on account of
the general tax, and also a separate list of the amount allowed for
the county tax.—Prin. Dig. 607.
29. When the collector shall have his insolvent list credited, the

grand jury shall retain a copy thereof, and direct the collector to issue
executions for the same, and place them in the hands of some constable
of the county for collection, who shall be entitled to the same fees as
he is entitled to for other executions, and two and one half per cent.,
and the balance shall be paid by the said constable to the clerk of the

inferior court, whose duty it shall
urer.*—Prin. Dig. 404, 405.

be to transmit the

same to

the treas-

*

All moneys collected and paid into the clerk’s office of the several courts of this
state, on account of taxes as heretofore collected from the insolvents’ lists as authorized

by law, shall be vested in and become

a

part of the county funds.—Daw. Comp. 421.
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30. The collectors shall pay

into the treasury the amount with
they stand charged in the comptroller-general’s office, after deducting theirs and the receiver’s commissions and the amount of their
insolvent lists, and shall close their accounts on or before the first day
of December. And if any collector shall fail to close his [account
by the time above specified, it shall then be the duty ofthe comptrollergeneral immediately to issue execution against him and his securities
for the balance which shall appear by the comptroller-general’s books
to be then due, which balance shall bear an interest of eight per cent.*
which

per annum, and the execution thus issued shall direct said interest to
be collected accordingly. But in counties where receivers and collectors are not regularly appointed, the treasurer and comptroller

shall, previous to

charging such collectors with interest, ascertain from

the dates of their appointments whether they have had the same length
of time to, collect the taxes as is allowed collectors regularly ap-

pointed.—Prin. Dig. 503, 504.

31. All tax collectors who shall fail to pay over the tax which
have been appointed to collect, immediately after it becomes
shall pay twenty per cent, per annum on the amount thereof

they
due,

until

paid, which rate of interest shall be set forth in the face of the execution which may be issued against him and his securities.—Daw.
Comp. 296.
32. In all cases where there may be a tax due to the county, in the
hands of the collector of any county, and collected by the tax collector
of any county, and not paid over to the proper authority on or before
the first Monday in December next, after the same may be collected
in every year, the justices of the inferior court, or a majority of them
in each county, be, and they are hereby authorized immediately to
issue execution against any tax collector, and his securities so neglecting or refusing to pay over such tax.—Daw. Comp. 422, 423; but
see

sec.

39, post.

33. And any collector of taxes, who shall fail or neglect to pay
over such taxes by the time specified in the
preceding section, shall
be liable to pay interest, at the rate of twenty-jive per cent, on the

paid over, which shall be required in the face of the execution issued as aforesaid.—Daw. Comp. 423..
34. Collectors shall, within thirty days after the. court next after
the time prescribed by law for their settlement with the treasurer,
return to the comptroller’s office their insolvent lists approved accordamount not

ing to law by the grand jury, or in default thereof,
the amount, execution

shall issue for the

same, as

of payment of
in other cases of

or

executions against defaulting collectors.—Prin. Dig. 496.
35. In all cases where any person shall have regularly

listed and
paid his tax in the county where he resides, and be returned as a
defaulter in another or different county for the same tax, then and
in that case the grand jury of the county claiming such default tax
shall, on application being made by the collector of said county, certify
to the fact, and request the comptroller-general to
countersign the
*

But

see

next section.
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may serve as a sufficient voucher to authorize the
of the state to credit the collector by the same amount, as
though it had been a part of his insolvent list.—Prin. Dig. 508.
36. When any collector, after being furnished with the receipts of
the receiver and collector of the county where the aforesaid tax has
been paid, shall fail to apply to the grand jury for a certificate as
same, so

that it

treasurer

aforesaid, and shall proceed to execute

or

have executed the

prop-

erty of the person so returned as a defaulter, for each and every
such offence he shall pay the sum of fifty dollars, to be applied to
county purposes.—Prin. Dig. 508.
37. If any tax collector shall have closed, or may hereafter close

his account at the

comptroller-general’s office, by paying into the treasinsolvent list,
by the grand
jury of the county for which he is collector, and produce the same to
the comptroller, it shall be the duty of the comptroller-general to give
such collector a certificate, setting forth that he had filed in his office
an insolvent list;
duly certified, and that his account as collector had
been previously settled and closed, without his having been allowed the
amount of said insolvent list; which certificate being presented to the
executive, the collector shall be entitled to a warrant on the treasurer,
payable out of the contingent fund, for the amount of his insolvent
list, as expressed in the comptroller’s certificate.—Prin. Dig. 506.
38. If from any cause it shall have happened, or may hereafter
happen, that a collector shall pay into the treasury a greater amount
than that with which he is charged in the comptroller’s office, and
ought to have paid after allowing his proper credits, the comptroller shall certify the same to the executive, and the collector
shall receive a warrant, payable out of the contingent fund, for the
amount so overpaid.—Prin. Dig. 501.
ury the sum due by him, without having been allowed an
and shall thereafter obtain an insolvent list, duly certified

39. In
amount

future, the treasurer shall wait with the collectors for the
of their insolvent lists, claimed by them, where they shall

be

prevented from having the same allowed by the grand jury, for
of the session of a superior court: Provided, the collectors
shall pay into the treasury the full amount of money due by them
to the state, with the above exception.—Prin. Dig. 507.
40. In all cases where there may be a county or poor tax levied by
any law, or by the justices of the inferior court of any county, and
collected by any collector, and not paid over to the proper authority
in each county, thq justices of the inferior court, or a majority of
them, may issue execution against such collector and his securities
for the amount of such county and poor tax, Prin. Dig. 507; and
twenty-fivt per cent, interest.—See ante, sec. 33.
41. The justices of the inferior courts, or any three of them,
upon the recommendation of two-thirds of the grand jury of any
county, made at a regular term of the superior court, are authorized, if they deem it necessary, to levy a tax for .county purposes,
not exceeding fifty per cent., upon the general state tax.
42. And it shall be the duty of the tax collector of any county
in which an extraordinary tax may be levied, upon being required
want

Hh
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1o do so

by the justices of the inferior court,.or a majority of them,
give bond and approved security to the justices aforesaid, or
their successors in office, in a sum not exceeding double the amount
of the extraordinary tax assessed,, conditioned for the faithful collection and payment of the same into the clerk’s office of the inferior court, (or to the county treasurer,) there to remain subject to
the order and application of the justices of the inferior court, for
county purposes, and the collector shall be entitled to the usual
compensation, for collecting any such extraordinary tax to be
assessed and levied as aforesaid.—Daw. Comp. 419.
43. When an execution may be issued against any tax collector
for taxes due the state, or any county withirt the same, and when
the sheriffs may levy the same on property claimed by any person
not a party to said execution, the same proceedings shall be had
thereon as for the trial of the right of real or personal property
within this state. But said trials shall be by the superior courts.—
Prin. Dig. 502.
44. There shall be annually paid to the state a tax of thirty-one
and a quarter cents on each and every hundred dollars value of
bank stock operated upon, or employed in this state, which tax
shall be assessed and collected in the manner following, viz.:—it
shall be the duty of the president and directors of every bank, incorporated by the legislature of this state, to cause the cashier thereof
to transmit to the treasurer of the state annually a return, sworn
to by him before some justice of the inferior court or of the peace,
in which shall be stated the amount of the capital stock actually
paid in on the first day of January preceding the time of making
such return ; and on or before the first day of December in each
year, cause to be paid into the treasury, free of any cost or deduction whatever, the said sum of thirty-one and a quarter cents on
every hundred dollars of capital stock returned in manner aforesaid ; and it shall be the duty of the president and directors, managers or proprietors, of every other bank, office of discount and
deposite, or office of discount only, now in operation, or which
may be established or go into operation within this state,* to cause
the cashier thereof to transmit annually to the treasurer of this
state a return, sworn to by him in the manner above pointed out,
in which shall be stated the amount of capital stock actually employed or. operated upon by such bank, office of discount and
deposite, or office of discount only, on the first day of January preceding the time of making such return, and on or before the first day
of December in each year, cause to be paid into the treasury, free
of any cost or deduction whatever, the said sum of thirty-one and
a quarter cents on every hundred dollars of capital stock returned
in manner aforesaid ; and on neglect or refusal of any bank, office
of discount and deposite, or office of discount only, except the
officers of the bank of the state of Georgia, (a return of the capital
to

#

By the act of 1822,

the U. S. Bank, is

so

much of this act

as

repealed.—Daw, Comp. Bat

relates to taxing the capital stock of
see sec.

45.
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stock of which shall he

made, in manner aforesaid, by the principal cashier of said bank,) to make return, or to pay the tax in the
manner herein pointed out, it shall be lawful for the treasurer of
the state, and it is hereby made his duty, immediately after the first
day of December in each year, to issue his execution against the
president and directors, managers and proprietors of any bank,
office of discount and deposit, or office of discount only, so neglecting or refusing to make return or pay the tax aforesaid, which
execution shall be directed to the sheriff of the county in which
such defaulting bank, office of discount and deposite* or office of
discount only, shall be; and shall be issued for an amouut equal to
thirty-one and a quarter cents on every hundred dollars of the
capital stock actually subscribed for in the bank of the state of
Georgia; and if any sheriff, to whom any execution issued by
virtue of the provisions of this act may be directed, cannot find
property whereon to levy, belonging to the bank, office of discount
and deposite, or office of discount only, against the president and
directors, managers or proprietors of which such execution may
have issued, it shall be lawful for such sheriff, and it is hereby
made his duty, to levy the same on the individual property of all or
any of the directors, managers, or proprietors against whom such
execution may be; and to sell such property, or so much thereof
as will satisfy such execution, and pay all costs that
may be incurred
in consequence thereof; if any sheriff to whom any execution,
issued as herein required, may be directed, shall fail to collect the
same
by the time therein specified, and pay the amount thereof into
the treasury, or deposite the same in such bank as the treasurer may
direct, subject to the order of said treasurer, it shall be lawful for,
and it is hereby made the duty of any judge of the superior courts
of this state, to whom the treasurer shall make written application
for that purpose, during the recess of the courts, to cause such
measures to' be taken, to compel an immediate payment by such
sheriff of the amount of such execution, and such other proceedings to be had thereon, as would be authorized if a rule were
obtained against such sheriff in term time.—Prin. Dig. 508, 509.
45. The sum of thirty-one and a quarter cents shall be levied and
collected on every one hundred dollars value of stock owned by any
individual of this state in the Bank of the United States.
46. The justices of the inferior courts are hereby required to levy
annually a county tax, equal to all fees which are due or may become
due to the respective sheriffs, jailers, and coroners within the several
counties in this state from the insolvency of prisoners, or for the
maintenance of criminals, or, in the case of coroners, for the payment
of all fees which have or may become due such coroners for holding

inquests on the bodies of persons found dead, and whose estate shall
prove insufficient to discharge the legal fees: Provided, that all fees
for holding inquests on the body of slaves shall be paid by the owner
of such slave or slaves; and it shall be the duty of the collector of
the

general tax to collect and pay into the hands of the clerk of such
(or the county treasurer,) the amount of taxes so assessed and

courts,
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collected by order of the justices aforesaid ; which said amount shall
be applied to the payment of such fees as may or have become due
to such sheriffs, jailers, and coroners as aforesaid, and the collector
shall be allowed the same commissions and fees for such collection
as is allowed by law for the collection of the general tax, and shall
be liable to the

fines and forfeitures for any

default, neglect, or
improper conduct; which said fines and forfeitures may be imposed
by the justices ofthe inferior courts at their discretion.—Prin. Dig. 180.
same

Fees

47.

op the

Collector.

On the amount of all taxes they shall receive six and afourth per
cent.—Prin. Dig. 493; lb. 417.
On the amount of all sales by them made, six and a fourth per
cent—lb. 496.
On all executions issued by him against defaulters, sixty-two and
,a

half cents.—lb,

CHAPTER XII.
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A Table exhibiting

OP TAXATION.

the Rates of Tax on Land throughout the State.*
Quality.—1st. 2d. 3d.
c. m. c. m.

On each acre of all tide swamp, including islands . 1
On all pine lands, adjoining or contiguous to such
tide swamp, or within three miles of water car-

riage

c. m.

8* 1 1* 0 3*
3

.......

On every acre of prime or inland swamp
.
.13
On all pine land adjoining or contiguous thereto,
and all salt marsh
On all high river swamp, or low grounds, including
islands and second low grounds, lying above Aber-

Creek, as high as the mouth of McBean’s
Creek, on Savannah River
...
On all high river swamp lying above McBean’s, and

7

3
I

corn

6

3

■14*

9*

4i

74
s

4i

li

3

li

|

.

as

high

as

the mouth of Rea’s Creek

On all high river swamp lying above the mouth of
Rea’s Creek to the mouth of Broad River, on Savannah River
On all oak and hickory land, including islands, from
the mouth of Rea’s Creek to the mouth of Broad
.

River, and within

•

a

mile of Savannah River

.

9i

On all oak and hickory land, including islands, from
the mouth of Broad River, and up the Savannah
*
The tax stated in this table is
»f tat levied by the act of 1834.

subject to

no

reduction, but is the

exact amount
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one mile thereof, and up Tugalo to
the marked line
On all oak and hickory land, including islands, from
the mouth of Broad River to the marked line on
the head thereof
On all high river swamp, or low grounds, including

River, and in

.
•

.

2i8
f*

*

li

.

.

1i
a4

islands, from Fort Argyle to the mouth of Buck-

head Creek on Ogeechee River
.
•
.
On all oak and hickory from the mouth of Buckhead Creek, to the head of the Ogeechee River .
On all high river swamp or.low grounds, including
islands, from the mouth of Buckhead Creek to
.
the head of Ogeechee River
On all high river swamp, including islands, from
Cat Head, on the river Altamaha, to the mouth of
the Oconee River
On all high river swamp, or low grounds, from the
mouth of the Oconee River along the northern
stream on the north side of the Indian temporary
line to the confluence of the Oconee and Apalatchee
On all river swamp as aforesaid, from the confluence of said last mentioned rivers upward to the
north side of the temporary line
On all other oak and hickory lands throughout this

3|-

2}

7

3

11

7

3

n

7

4i

2}

f

6

3

3|

2i

H

2£

I?

f

n

i

S

•

•

n

42

•

.

state

........

On all oak and hickory lands, including islands,
above the flowing of the tide, on all rivers from
Cat Head to the river St. Mary’s inclusive, to
the marked line aforesaid
On all lands on the sea islands, or lying contiguous
to the sea shore, usually cultivated, or capable of
cultivation in corn, indigo, or cotton .
On all other pine land throughout the state .
On all high river swamp and low grounds on the
south side and adjoining thereto of the Oconee
.

River, and

on

»

2
3

the north side and adjoining thereto

of the river Ocmulgee
On all oak and hickory land lying between the Oconee and Ocmulgee rivers....
On all pine land lying between the Oconee and
.

•

6

3

I

K

U

|
3

Ocmulgee rivers
high river swamp and low grounds on the
west side and
adjoining thereto of the river Ocmulgee, also on both sides of Flint River, and on

On all

the east side of the Chatahoochee, and the lands

adjoining thereto,

up to

West Point

.

.

On all land lying on both sides of the Chatahoochee
River above West Point to the head waters

thereof, and all land which lies

on

the west side

6

3

7
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of Tugalo and Chatooga Rivers,
known as Hawkins’s line, and all

above what is

other oak and
hickory land, and other land of the third quality
which lies between said rivers Tugalo and Chatahoochee.
On all other oak and hickory land lying between
the Ocmulgee, Flint, and Chatahoochee rivers .
On all other pine land lying between the Ocmulgee,
•

Flint, and Chatahoochee rivers

2}

lj
a.

ly

I

....

On all other mountainous land of the third quality
which lies between the Tugalo and Chatahoochee
Rivers and the present Cherokee boundary line,
and the Alabama line

i

In addition to the foregoing corrected table of the rates to be assessed on land as laid down in the statutes, and which, without the
assistance of one of the old maps of the state, would not be easily

understood, the following table has been prepared with a view to sim-

plify, as far

as

possible, this intricate subject:—

1. Sea. Island, Marsh, and Tide Swamp.

Quality.'—1st. 2d.

3d.

c. m. c. m. c. m.

On all

sea islands, or lands contiguous to the sea
shore, capable of cultivation
.

On all salt marsh
On all tide swamp
On all pine land adjoining thereto, or
miles of water carriage
On all prime inland swamp .
On all pine land adjoining thereto .

7i*

A\

2

3

•

1 8i 1

within three

l|

3*

3
.

1 3

3

7
3

2. River Swamp.

Savannah River.

From Abercorn

(the mouth of Clark’s Cr.) just above
the boundary of Chatham and Effingham, up to
McBean’s Creek, the present boundary between

Burke and Richmond
Thence up to the mouth

....

.

of Rae’s Creek, just above
.141
Harrisburgh in Richmond

Thence

to the mouth of Broad River

.

.

6

3

9'

4

7i

4i

lj.

3|

2}

3

Ogeechee River.
From Ft. Argyle (in Bryan County) to the mouth
of Buckhead Creek, or boundary line between
Scriven and Burke
Thence to the head of said river
.

*

These rates

are

reduced

as

•

.

3

they stand, and therefore not subject to

3

any

reduction.
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Altamaha River.

From Cat Head Creek (just above Darien) to the
confluence of the Oconee and Ocmulgee rivers

24

S

Oconee River.
From the mouth of the Oconee to the mouth of the

Apalatchee (in Morgan county)
upward on both said rivers

.

From thence

.

.

6

3

3i

2?

6

3

3

6

3

1

6
2J

3

3

4

1

3

4

2i

4

I

4

Ocmulgee River.
From the mouth

upward

.

Flint River.
From the mouth

upward

.

Chatahoochee River.
From the mouth up to West Point
From thence to the head waters
3. Oak

and

in Troup county
•

.

7

Hickory Land.

thereof, (ineluding islands,) from the mouth of Rae’s Creek

On Savannah River, and within one mile
to the mouth of Broad River

From thence up

thereof,

as

far

.

.

said river, and within

as

it bears that

name

one

3

mile
•

.

On Tugalo River, from the mouth as far up as the
lower corner of Rabun county
On Broad River, from the mouth to the head waters
On Ogeechee River, from the mouth of Buckhead
Creek on the present boundary between the
counties of Burke and Scriven on the said river,
to the head waters
On all rivers from Cat Head on the Altamaha to
the river St. Mary’s, (above the flowing of the
.

.

.

2i

3

hickory lands, (other than on rivers
as above,) and which is covered by the boundaries of the counties of Walton, Gwinnett, Hall,
Habersham, and Rabun when drawn for
On all other oak and hickory land*
.

.
•

7

It

i

14

3

.3

24-

4
4

i

tide,) to the western boundary line of Wayne

and Camden
On all oak and

7

24

T

4. Pine Land.
On all other pine land not before specified
.
On all mountainous land of the poorest quality, lying
in the counties of Walton, Gwinnett, Hall, Haber-

sham, Rabun, and Carrol
*

In the absence of any

7

7

law providing for the rates to be assessed on lands in the
their variety, must fall under the general

Cherokee territory, such lands, according to
rates for oak, and hickory, and pine lands.
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of other Property throughout the State.
of the age of
twenty-one, and under sixty* years
Table

On all free male white persons,

On all negroes and other slaves under sixty years
On every hundred dollars’ value of lots, wharves,
or other lands not mentioned, and all
other

buildings within the limits of any town, village,
or
borough

On all male free negroes, of the age of twenty-one,
and under sixty years, besides their other taxable property
On all negroes of the same description, who may
have come into this state since the first day of

March, 1808, for the purpose of settlement
On every

$ cts.

16*
15*

IS*
2 00

50 00

hundred dollars’ value of stock in trade,

be computed at prime cost and returned as
the highest estimation of said stock, at any
time within three months prior to the first day
to

of January, in the year in which it is returned
On every hundred dollars of capital employed

15*

by brokers, private bankers, or exchange merchants, and returned as the maximum amount
of capital employed at any time during the year

it is returned
On every hundred
in this

state

30

dollars’ value of stock employed
by the Steamboat Company of

Georgia
On every hundred dollars’ value of state or United
States Bank stock owned by individuals in this

IS*
16*

state

On all four-wheeled carriages (wagons
On all two-wheeled carriages (carts

excepted)

50

and drays

excepted)
On all practitioners of law or physic
On all billiard tables
On every stallion one half the price of the season
of one maref
On all pedlers or other itinerant traders, who

25
2 00
25 00

their wares and merchandise in wagons,
other*vehicles drawn by mules or horses,

carry
-or

packed on mules or horses, for each county
pedlers or itinerant traders who carry their
wares or merchandise on foot, for each
county

or

On all

On all factors and brokers
*

422.

Persons of

....

2,000 00

1,000 00
2 00

sixty years and upward exempted by the act of 1825.—Daw. Comp,

t This tax may

be collected at

any

time during the seasin.—Prin. Dig. 503.

Chap. 41.]
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CHAPTER XIII.
JUSTICES OP THE INFERIOR COURTS.

1. There shall be five justices of the inferior court,in and for
each county in this state, who shall be elected on the first Monday
in January, 1825, and from thence on the first Monday in January
in every fourth year thereafter, by the electors entitled to vote for
members Of the General Assembly ; *which elections shall be held
and conducted in the same manner as pointed out by law for the
election of clerks and sheriffs ; and the persons so elected shall be
commissioned by the governor, and continue inoffice for the term
of four years, and until their successors are elected and qualified,
unless removed by impeachment for malpractice in office, or by the
governor, on the address of two-thirds of both branches, of the
General Assembly; and .when any vacancy shall happen, by death,
resignation, or otherwise, of any of the justices of the inferior
court, it shall be the duty o,f two or more of the justices of the
inferior court, or justices of the peace, of the county in which such
vacancy or

vacancies shall happen, to give at least twenty days’

notice, by advertisement at three or more public places' in such
county,' previous to tfie election,, to fill such vacancy or vacancies;
which election shall'be held and conducted in the

same manner as

by this act expressed.-r-Prin. Dig. 123.
Note.—The justices of the inferior court will, by consulting the index, be
pointed to various duties assigned them bylaw, and which, from their variety,
could not conveniently be arranged in one chapter.

CHAPTER XIV.
■COURTS

OF

ORDINARY.*

1. The inferiof courts in each county shall have jurisdiction and
authority to hear, and determine all causes, matter?, suits, and controversies testamentary, which shall he brought before them touching
the .proof of wills; and shall examine and take the proof of wills,
grant probate thereof, and shall hear and determine the right of
administration of estates of persons dying intestate, and to do all
other things touching the granting letters testamentary, and letters of
administration, according to law and right, and shall appoint its own
clerk, who shall be commissioned bv the governor, and before he
enters on the duties of his office, shall take an oath well and truly to
perform the duties required of him as clerk of the court of ordinary,
to be administered by one.of the judges thereof.—Prim Dig. 159.
*
For the constitutional provision vesting
inferior courts, see Con. art. 3, sec. 6.

the
II

powers

of

9

court of ordinary in

the

'
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2. The inferior court, when sitting for ordinary purposes, shall be
known only as the inferior court sitting for that purpose, and their
clerk shall be known as the clerk of ordihary only; and the said
inferior court, when sitting for. ordinary purposes, shall have the

original jurisdiction of all testate and intestate estates, appointing
guardians, to qualify executors, administrators, and
guardians, and to bind out orphans, and all such other matters and
things as appertain or relate to estates of deceased persons, whether
testate or intestate.—Prin. Dig. 168.
3. The inferior court shall meet for ordinary purposes on the first
Monday in January next, and on the first Monday in every.other
month thereafter: Provided, that when the business of the court
shall require it, the justices may, by adjournment, hold meetings at
any ether, time or at any other day than, those before appointed for
their meetings.—Prin.'’ Dig. 169. It shall be the duty of the sheriff
of each county in this state, either by himself or deputy, to attend at
the courthouse of their respective counties,- on each and every day
of holding courts of ordinary, for the purpose of opening and adjourning said courts,' unless such sheriff shall procure some constable of
such county to perform such duty; and in case the sheriff shall at
any time fail to comply with the requisitions of this act, it shall and
may be lawful for the clerk of said court to open and adjourn such
court.—Daw. Comp. 21L
►
4. If, from any circumstance, a failure should take place in making
a court of ordinary in any of the1 counties in this state, either at a
regular term, or at any adjourned term, it shall be lawful for any one
justice of the inferior court, with the clerk of the court of ordinary,
to adjourn said courts, to such time as they may think .in their judgment proper.—Daw. Comp. 211.
5. All applications for letters of administration shall be made to
the clerk of such court of ordinary, who shall give notice thereof in
one of the. public gazettes of this state, and by advertisement at the
courthouse of such county, at least thirty days before the sitting of
the said court of ordinary; And such clerk may, at his discretion,
grant letters -to collect and take care of the effects of the deceased
until the meeting of such court. And the said court shall also grant
such letters in all eases where there shall be an appeal from the determination thereof to the superior court. - And in either case, the
person obtaining such temporary letters of administration shall give
bond and security for the faithful performance,of the trust reposed in
such person or persons.—Prin. Dig. 159.
6. No letters testamentary or of administration shall be granted to
any person or persons who is or are not a citizen or citizens-of the
United States, residing in the state of Georgia.—Prin. Dig. 166.
7. The same rules shall obtain in regard to the granting letters of
administrators and

,

administration on intestate estates,as are mentioned for thedistribution
thereof; and should any case arise, which is not expressly provided for,
respecting intestate estates, the same shall be referred to and determined by the common law of this land, as it hath stood since the first
settlement of this state, except only, that real and personal estate
shall always be considered, in respect to such distribution, as being

Chap. 14.]
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precisely on the same footing.—Prin. Dig. 153, 154see sec. 40,
post. Among the kindred, those are to be preferred that are nearest
in degree to the intestate; but of persons in equal degree, the ordinary may take which he pleases.—Schley’s Dig. 156, 157.
According to the mode of reckoning this nearness of degree by the English
law, children in the first place, or (on failure of children) the parents-of the
deceased, are entitled to the administration; then brothers, grandfathers,
uncles or nephews, and the females of .each class respectively; and lastly,
cousins.
The half-blood is admitted to the administration, as well as the
whole; for they are of the kindred of the intestate; therefore the brother of the
half-blood shall exclude the uncle of the whole-blood, and the ordinary may
grant administration to the sister of the half, or the brother of the whole
Blood at his discretion. If none of the kindred will take administration, a
creditor may, by custom, do it. If the executor refuses, or dies intestate,
the administration may be granted to the residing legatee, in exclusion of the
next of kin.—2 Black. 504, 505; and see s. 40, post.
8. No letters of administration shall hereafter be granted by the
ordinary of this province to any person or persons whomsoever, as
principal creditor or creditors to any intestate, but upon special
trust and confidence, and for the benefit of all and singular the rest
of the creditors ; and all debts of an equal nature* shall be discharged
by such administrator or administrators in average and proportion,
as far as the assets of the intestate shall extend, and no
preference
shall be given among the creditors in equal degree'; and every such
administrator and administrators shall be obliged to sue for such debts
which he or they may reasonably expect to recover, or, at the request
.

and proper charges
assign and empower

of

any

of the creditors of the intestate, shall

them, or any of them, to sue for the debts outstanding to the estate of such intestate.—Prin. Dig. 151,152.
9. No creditor of creditors, to be appointed administrator or
administrators in trust, as. before mentioned, may retain in his or
„

their hands the moneys he or they shall receive, by virtue of such
administration, longer than necessary ; and every such administrator
or administrators shall, within twelve pionths after the death of
his or their intestate, or after his or their obtaining administration
thereon, make a dividend of the moneys arising from such intestate’s estate and effects, to and among the several creditors, in like
proportion as aforementioned. And in case such estate and effects
shall not then be wholly divided, a second dividend thereof shall
be made, within two years frpm the. death of the intestate; which
second dividend shall be final, unless any suit shall be then depending or any part of the intestate’s estate standing out, or unless some
future estate of the intestate shall afterward come to the hands of
such administrator or administrators; in which case he or they shall,
mgy be, convert such future estate into money, and shall,
within three months after, divide the same, to which effect it shall
be inserted in the condition of the bond to be given as aforementioned on obtaining letters of
Dig. 152.

as soon as

administration.—Prin.

*

For the order in which debts

are

to be

paid,

see s.

38, post.
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10. All and every executor and administrator* who shall, before
the ordinary of this province for the time being, pr such person as
he shall depute or. appoint, qualify him, her, or themselves for the
administration of the estate and effects of his, her, or their testator

intestate, shall, upon oath, be bound to’produce and show to the
appraisers that shall be appointed by the.ordinary for that purpose,
or any three or more of them, all and singular the goods and chattels of his, her, or their testate or intestate as have or shall come
into his, her, or their, pr either of their hands, possession, or knowledge; and within sixty’ days after such his, her, or their qualification,
shall cause to be made a true and just appraisement upon oath of
all and singular the goods and .chattels aforesaid, and exhibit, or
cause to be exhibited the said
appraisement, certified under the
hands of any three or more of the appraisers aforesaid, within three
months after such, his, her, or their qualification, together with a full
and perfect inventory of all and singular the rights and credits of the
said testator or intestate, whether the same be in ready money, judgments, bonds, or other specialities or notes of hand, together with
a list or schedule of the books of accounts of such testator, to which
books all parties concerned shall, upon request and at convenient
times, have free-access; and every such executor and administrator
shall be, and they are hereby made chargeable with-the real value
of the goods and chattels in the said inventory contained, and with
so much of the credits only as he, she, or they, after due care and
proper diligence, shall recover and^ receive, in like ■ manner as
executors and administrators are made chargeable by the common
and statute law of England.—Prin. Dig. 150.
See next section.11. No executor ’or administrator shall hereafter be permitted to
take any estate, or any part thereof, at the appraisement; and no appraisement to be -made as' aforesaid shall be binding or conclusive,
either upon the creditors, legatees, next of kin,, or other person interested in such estate, or upon the executors-or administrators, but all
and every such-executor and administrator shall be Chargeable and
accountable for the true value of such estate.—Prin. Dig. 151.
12. “ Oath of appraisers.”-)-—You. A. B., C. D.,E. ft., do swear that
you will make ajust and true appraisement of all and singular the
goods and chattels (ready money only excepted) of G. H. deceased'as
shall be produced by J, K., the executor or administrator of the estate of
said G. II., deceased, and that you will return the same, certified
under your hands, unto the said J. K-, executor or administrator, within the time prescribed by law.J—Prin. Dig. 151.
or

*

It is

expressly^ enacted that guardians for idio£s, lunatics, &c., shall return an in-

ventory and appraisement, like executors and administrators; and in the act of 1821,
<s. 67,) speaking of the retarnof appraisements, there is not the shadow of a distinction
drawn between a guardian and an executor or administrator: indeed the courts are

expressly required, “particularly where
made and
trator

so

no

inventory and appraisment shall have been

relumed," to order a rule to be served on such guardian, executor, or adminisin default: the inference therefore is clear, that they are required to do so;

and that they ought is manifest, for else how are they to be
charged wi,th
-of their wards 1 how is the value of such estates to be proyen'!—See s. 13,

t To be administered

by

t Within three months.

any

justice of the

(See

next

peace.

section.)

1

.

the estates
post.
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13. When any will shall be proved, or application is made for administration of the estate of any person dying intestate, the register (the
court of ordinary) shall direct the executors or administrators to make

inventory of the personal estate* of the deceased, and
appoint three or more respectable freeholders, who shall appraise the same oh oath ; which inventory and appraisement shall
out an exact

shall

be returned,

within three months into the clerk’s office; and every

appraisement made as aforesaid may be given in evidence, in any
action against such executors or administrators to prove the value
of the estate, but shall not be conclusive, if it shall appear, on the
trial of the cause, that the estate was really worth or bona fide sold
for more or less than such appraisement.—Prin. Dig. 155.
14. Every administrator', when letters are granted to him, shall
take the following oath, or affirmation, as the case may be, before the
court of ordinary: “/ do solemnly swear or ■ affirm that A. B., deceased, died without any will, as Jar as I know or believe; and that
I will well and'truly administer orb all and singular the goods and
chattels, rights and credits, of the said deceased, and fay all his just
debts, as far as the same will extend, and the law requires me; and
that I will make a true and perfect inventory of all and singular the
goods and chattels, rights and credits, and a just 'return thereof when
thereunto required: So help me God.”—Prin. Dig. 156.
15. And such administrator shall also enter into bond, with good
security to be appointed by the court, in a Sum equal to the full value
of the estate, with the condition following, to wit:The condition
of the above obligation is such, that if the above bound A. B., administrator of the goods, chattels, and credits of C. D., deceased, do
make a true and perfect inventory of all and singular the goods, chattels,f and credits of the said deceased, which have or shall come to
the hands, possession, or knowledge of the said- A. B.,.or into the
hands or possession of any other person or persons for him ; and the
same so made, dp exhibit into the said court of
ordinary when he
shall be thereunto required ; and such goods, chattel?, and credits, do
well and truly administer according to law, and do make a just and
true account of his actings and doings thereon, when required by the
said court of ordinary of said county : and all the rest of the goods,
chattels, and credits, which shall be found remaining upon the account of the said administration, the same being first allowed by the
sard court, shall deliver and pay to such persons respectively as are
entitled to the same by law: and if it shall hereafter appear that any
last will and testament was made by the said deceased, and the same
be proved before the court, and the executors obtain a certificate of
the probate thereof, and the said A. B. do, in such case, if required, render and deliver up the said letters of administration, then this obligation to be void, else to remain in full force
which bond shall be
made payable to the register of probates (now court of ordinary) for
*

See note to forms-of administrator’s'bond and letters of administration,
t See note to-form of bond.
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the county in which the same shall be given, and to their successors
in office, and recorded in|the clerk’s office ofthe superior courts,* and

be sued in like manner as is prescribed in the case of bonds
given by executors with the will annexed ; (sec. 96, post;) and in case
the registerf Shall fail to take, bond with sufficient security as aforesaid, such register shall be liable to be sued for all the-damages arising from such neglect by any person or persons interested in the estate.—Prin. Dig. 156.
16. All security or securities to any executor’s, administrator’s, or
guardian’s bond shall be considered as joint, or joint and several, obligors, (as the case may be,) with the principal or principals in said
bond, so as to authorize any heir or heirs, distributee or distributees,
administrators de bonis non, and others concerned to sue such principal or principals and security or securities to such bond, or either*
of them, in the same action: Provided, alicays, that the principal in
said bond, if within the limits of this state, shall be first sued, or shall
be sued in the said action with the security or securities, and shall
be distinguished in said action as principal, if sued as aforesaid.
17. In all cases where a judgment shall be obtained in conformity
to the foregoing section, execution shall issue against the principal
and his or their security or securities, or such of them as judgment
may have been obtained against; which execution should be levied on
the property of the principal first; and in case said property should be
insufficient to satisfy said execution, or in 'case no property can be
found within the county where such execution shall issue, the balance
or whole of such execution, as the case may be', shall be levied on,
and collected out of the property of the security or securities, or either
of them. And in all cases where the amount, or any part thereof,
shall be paid bv the security or securities, such security or secumay

rities shall have the use and control of the execution to remunerate
him or themselves, as is customary in such cases. This act shall
not

extend to

bonds heretofore executed.—-.Daw. Comp. 200.

18. All bonds or other instruments in writing, heretofore given in
order to secure the faithful administration of any testate or intestate’s
estate, or executor’s, or the guardianship of the person and property,
or the person or property of any minor or minors,,or insane person
or persons, orphan or orphans, made payable to the court of ordinary,
justices of the court of ordinary, members of the court of ordinary,
members of the inferior court* j.udges of the court of ordinary, judges
of the inferior court, or justices of the inferior court* sitting for ordinary purposes in any county in this state, not heretofore the subjects
of adjudication, or not now (1826) under adjudication, before any
judicial tribunal having competent authority, be, and the said bonds
and instruments so given as aforesaid are declared binding, legal,
and valid, in any court of law and equity in this state having cognizance of the same, against such administrator or administrators, or
*

t

gee,

of ordinary.—See sec. 106, post.
Query.—The inferior court sitting for ordinary
does this liability attach to that body 1
The court

purposes

being now the legal obli-

,
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guardians, and. his or their security or securiadjudicated as aforesaid, the said courts,
justices, members, or judges shall be held, deemed, and considered
legal obligees to such bonds—Daw. Comp. 216:
19. If any widow or feme sole, after obtaining letters testamentary of administration or of guardianship, shall marry, the letters
so granted shall abatp during the coverture; but the husband may be
entitled to such letters upon his giving bond and security, and taking
the oath .required by law ; • or the court of ordinary may in their discretion grant the same to aiiy other person entitled thereto, according
executors,

guardian

ties, and that in all

or

cases not

the laws of this, state.—lb. 223.
20. The inferior courts of this state sitting as courts of ordinary,
shall have full power to appoint guardians* for the persons and estates
of all idiots, lunatics, and persons insane. And it is hereby made the
to

duty of said courts to require bond and good security from all guardians appointed in pursuance of this act, for the faithful- discharge of
their duties. And said courts are hereby vested with full power to
any guardian who shall fail or refuse to manage the person
property of such idiot, lunatic, or person insane, in a proper man-

remove
or

ner.—Prin.

Dig. 172. f
Illegitimate children shall be placed upon the same footing with
orphans, so far as to authorize and empower the different courts of
ordinary within this state to confide the management of their persons
and property to guardians, in all cases where the said courts may
deem it necessary.—Daw. Comp. 219. ,
' ■
22. All such guardians shall be compelled, within three months
after .their appointment, to make an inventory of the estate of their
ward, and cause the same to be appraised, as the law directs in cases
of deceased persons’ estates, and return the same, on oath, t0 said
court.—Prin. Dig. 17223. When it shall appear to the court that a sale of all, or some
part of the estate of such idiot and lunatic or insane person is necessary for their support, or the payment of their debts, it shall be the
duty bf said court to order such sales, and to authorize and compel
the guardian to make titles to the property.—lb. 172.
24. The'wife of Such,idiot, lunatic, or insane person (if he be
married) shall be entitled to the guardianship of her husband’s person
and property: Provided, she comply with the requisitions of this act,
21.

*

Although there is no express statutory provision requiring applicants for guardianship to give notice to the kindred (as in case of administrators) of their intention to
make such application, yet as the law recognises a preference in the right to guardianship, and as the court might otherwise wrongfully interfere with such right, it is certainly proper to require such notice to be given.
t The court has no power or authority to take the children from the mother, and commit them to another, except, perhaps, under particular circumstances, as, for example,

if the mother should be idiot, lunatic, or of unsound mindor if she should be so immoral and abandoned in her habits and course of life, as to render her an improper

bring up her children in a proper manner. In any of these or other similar
standing on the same foot of reason and propriety, I apprehend the court of
ordinary in this state would have the right to commit the custody and management of
the children to a guardian appointed by them who would be better qualified to do-justice
to such children.—Schley’s Dig., 68.

person to
cases,
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reserving to said court the right of joining other persons with her in
said guardianship at their discretion.—Prin. Dig.' 172.
25. Where

a

married

under this law, shall receive the

woman,

guardianship of her husband’s person, goods, and effects, the bond so
given by her as guardian shall be gpod and valid in law, to all intents
and purposes.-'—lb. .172.
26. The courts of ordinary of the different counties of this state
shall, upon the petition of any person, supported by'his or her affidavit, setting forth that any other person is an idiot, lunatic, or insane
person, and incapable of managing his or hef affairs, issue a commission
directed to any twelve discreet and proper persons, requiring them to
examine, by inspection, the person alleged to be an idiot, lunatic, or
insane person, and to hear, and examine witnesses upon oath, if necessary, as to his or her state of mind, and to make return to the
court of ordinary whether or not the said.person be an idiot, lunatic,
or insane person ;■ and if the said persons so appointed shall return
the said person to be an idiot, lunatic,'or insane person, the court of
ordinary shall appoint a guardian for such person, in terms of the law
now of force: Provided, always, that the .commissioners appointed by
the court as aforesaid, shall take, an oath before-they enter upon the
discharge of the duty enjoined upon them, before 'some proper magistrate of this state, or of the state where the examination may take
place, “ well and truly' tq execute the said commissipn to the best of
their skill and ability
and Provided, also, that one of the commissioners acting under the.said commission shall be a physician—Acts
1834,86,87.
27. The person

’

;

applying for said commission shall-give at least ten
days’ notice in writing, of his or her intended application, to the
nearest adult relative or relations, of the person alleged to be an idiot,
lunatic, or insane person, not exceeding three in number, before the
court

shall issue said commission

;

but if'there be no-relative of such '

within this state, the court may issue such commission without
such notice being given.—lb. 87.'
I
28. In case the person making the application aforesaid, or any
relation or friend of the person alleged to be an idiot; lunatic, or insane
person, shall be dissatisfied with the report made by the said commissioners, such person may, upon paying all costs, and giving security
for all future costs, within four days after such report is acted upon
by the court of ordinary, enter an appeal to the superior court of the
county, where the sanity or insanity of the person shall be tried by a
special jury, selected as in other cases; hut the guardian appointed by
the court of ordinary shall act as such till the matter is determined
person

.

in the

superior court.—lb.

29. If the commissioners shall report the person an idiot, lunatic,
or insane person, the costs of the
proceeding,shall be fixed by the

of ordinary, in their discretion, and-shall be paid out of the
of such person; but if the commissioners report that the
person is neither an idiot, lunatic, nor insane
person, the costs shall be
borne by the person who applied for said Commission.—lb. 87.
30. All guardians who may be
appointed in this state sh'all, before
court

estate

-
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they enter on the duties of their appointment, take before the court
by whom they are appointed the following oath or affirmation, t6
wit: “ I, A. B., do solemnly swear, or affirm, {as the case may be,) that
I will do and perform the duties required of me as guardian for C. D.,
orphan of E. F., deceased, or G. H-, idiot, lunatic, or person insane,
{as the case may be) according to the laws of this state, to the best of my
abilities and understanding: so help me God:" and shall, in addition
thereto, give bond and sufficient security in a sum double the amount
of their ward’s estate, in conformity with the laws now in force in
this state; and the bond so taken shall be attested by the clerk of
the court of ordinary or his deputy, whose duty it shall be to record
the bond so taken ;# and it shall be lawful for such clerk to ask and
receive from such guardian the same fees that the clerk of the

superior court is entitled to for recording deeds.—Daw. Comp. 204.
31. Whenever any property shall descend to any child or children
whose father or mother shall be in life, either by virtue of the act of

of any will, deed, or gift, such child- or children shall
so far as to authorize the court of ordinary, executor, administrator, or trustee, as the case may be, to withhold such
property from such natural 'guardian until a reasonable security be
given, to be judged of by the court of ordinary, for the faithful perdistribution,

or

be considered

orphans,

formance of said trust: and Provided further,

guardian shall fail

that if such natural

refuse to give such bond and security, then and
in that case said court may appoint some other fit and suitable person
to act as such, first compelling such person to give good and substantial security, as is now required in other cases of guardianship.]-—lb.
or

212.
*
See post, s. 106,
the court of ordinary.

which directs that these bonds shall be recorded by the clerk of

t There is an important difference between a natural guardian .in England and in
this country. There his authority extends only to the person of the infant; here it extends also to his estate.
But whether he possessed this power over the estate anterior
to the passage of this law (1823) is a question yet to be decided.
I am disposed to
think that he did not; and that therefore the payment of a legacy left to a child, or
of his distributive share of an estate, to the father of such child as natural guardian,
would not relieve an exedutor or administrator from liability to pay it over again to the

infant, if the natural guardian should become insolvent. This is clearly the English
law, and it was not altered by any statute of Georgia until the act of 1823. This
statute, it is true, seems to take for granted that the natural guardian had a right to the
possession and management of the infant's property, and then goes on to authorize an
executor, administrator, or trustee to withhold the estate of such infant from the natural

guardian until he shall give bond and security. The legislature, I apprehend, has misconceived the law in this regard. Be this, however, as it may, the statute has settled the
question for the future, and the natural guardian is now entitled to the custody of the
property, provided he complies with the statute by giving bond and security as other
guardians. But if such natural guardian, whether father or mother, fail or refuse to do
so, then the court of ordinary may appoint some other fit and proper person to act as
guardian, who, on complying with the requisitions of the statute, will be entitled to the
possession and management of the estate of the infant. The person, however, of such
infant still belongs to the natural guardian.—Sch. Dig. 69.
During the lifetime of the father, no other kind of guardianship can exist over the
person of the infant; and if such father die without appointing a statutory guardian,
either by deed or will, then the mother is the natural guardian of her children, and has
a right to the possession and custody of their persons, until the age of twenty-one years,
.

in the

same manne'

that their father had.—lb. 66.
K

k
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32. No suit or action shall be issued against any executor or administrator for any matter or cause against the testator or intestate

of such executor or administrator, in any of the said courts, until the
expiration of twelve months after probate of the will of such testator,
or letters of administration granted on the estate of such intestate.
And no suit in any of the said courts shall abate by the death of
either party, where such cause of action would in any case survive
to the executor or administrator, whether such cause of action would
survive in the same, or any other form, but the; same shall proceed
as if such testator or intestate had not died, under the restrictions and
regulations following:—When a plaintiffshall die, in any case aforesaid, the executor or administrator of such plaintiff shall, within three
months after taking out probate of the will, or letters of administration,
give notice to the defendant or defendants by scire facias, to issue
out of the clerk’s office, returnable in the manner prescribed for the
issuing and return of process; and in cases where the defendants
shall die, it shall and may be lawful for the plaintiff to issue a scire
facias, in manner aforesaid, immediately after the expiration of twelve
months, requiring such executor or administrator to appear and answer to the said cause.—Prin. Dig. 207, 208.
33. Debts due by any testator or intestates hall be paid by executors
and administrators in the order following, viz.: funeral* and other expenses of the last sickness, charges of probate and will, or of the letters
of administration; next, debts due to the public ;f next, judgments,
mortgages, and executions, the eldest first; next, rent; then bonds
or other obligations; and lastly, debts due on open accounts; but no
preference whatsoever shall be given to creditors in equal degree,
where there is deficiency in assets, except in the cases of judgments,
mortgages that shall be recorded from the time of recording, and
executions lodged in the sheriff’s office, the eldest of which shall be
first paid ; or in those cases where a creditor may have a lien on any
part of the estate. Every executor or administrator shall give six
weeks’ notice, by advertisement in one of the public gazettes in this
state, or at three different places of the most public resort in the
county, for creditor's to render an account of their demands, and they
shall be allowed twelve months to ascertain the debts due to and
from the deceased, to be computed from the probate of the will, or

granting letters of administration.

And creditors neglecting'to give

of their debts within the time aforesaid, the executors or
administrators shall not be liable to make good the same ; nor shall
any action be commenced against any executor or administrator for
the recovery of the debts due by the testator or intestate, until twelve
months after such testator’s or intestate’s death.—lb. 157.
in

a state

adminstrator, must bury the deceased in a manner suitable to the
which he leaves behind him. Necessary funeral expenses are allowed previous
to all other debts and charges, but if the executor or administrator be extravagant, it
is a species of devastation or waste of the substance of the deceased, and shall only be
prejudicial to himself, and not to the creditors or legatees.—2 Black. 508.
As against creditors no more will be allowed thaii what is absolutely necessary.—
Chitty’s note on 2 B. 508t But see sec. 35, post.
»

The executor, or

estate

Chap. 14.]
It is here
or

259

ORDINARY.

provided that no action shall be commenced against

an executor

administrator, until twelve months after the death of the testator

tate.—See

preceding section.

or

intes-

But the judiciary of 1799 restricts the

com-

actions still further, to wit, until twelve months after the probate of the will or granting letters of administration, and so far repeals this
act of 1792.
mencement of

34. All -and every the executors and administrators of any person
persons, who, as executor or executors in his or their own wrong,
or administrators, shall Waste or convert any goods, chattels, estate,
or assets of
any person deceased, to their own use, shall be liable and
chargeable in the same manner as their testator or intestate would
have been if they had been living.—Prin. Dig. 157.
35. When any guardian, executor, or administrator, chargeable
with the estate of any orphan or deceased persons, to him, her, or
them committed, shall die so chargeable, his, her, or their executors
or administrators shall be compellable to pay out of his, her, or their
estate so much as shall appear to be due to the estate of such orphan
or deceased person, before any other debt of such testator or intestate.
—Ib. 161.
or

The expression, “ every other debt of the intestate,” cannot be construed to
exclude the funeral expenses, and probate of the will, &c., for these are not
debts due by the intestate, but are expenses necessarily to be incurred by the
administrator or others, for the intestate, subsequent to his decease.

36. Guardians may exercise, under an order of the inferior court,
purposes, a sound discretion in hiring slaves
under their control, either publicly or privately, as may be most conducive to the safety and comfort of the slaves, and the permanent
interest of the owners.

sitting for ordinary

In cases in which it may manifestly comport with the safety and comfort
of the slaves and the interest of the minors, the guardians may keep them

together, and have them employed in such agricultural or other operations
as said guardians may deem manifestly expedient, under a like order of said
court.

When it may

be manifestly expedient, guardians

may cause

plantations,

or

part of them, belonging to minors, to be managed and cultivated for their
benefit; and when minors may not be possessed of lands for cultivation, their

guardians may apply such portion of their disposable funds as may properly
be applied to that purpose to the purchase of such reasonable portion of land
as may be necessary for the purposes of this act; or they may, if expedient,
rent lands for the same purpose, under a like order of said court.
Guardians shall keep regular accounts of receipts and expenditures in the
discharge of their duties under this act, and make regular returns to the justices
of the inferior courts sitting for ordinary purposes, as required by the laws
which now are or hereafter may be in force for the government of guardians.
—Daw. Comp. 229.
The guardian ought to put the ward’s money out at interest if he can ; and
if he do not, (as the presumption is that he can do it,) he must show that he
could not.—Beeves, Dom. Rel. 325. And whatever amount of interest is
made, the infant is entitled to. If it cannot be ascertained what amount
has been made, then the guardian is liable for legal interest.—Schley’s Dig.
74.
It is a principle of law, that the guardian is to receive no benefit from the
ward’s estate, and therefore if the guardian should pay a debt due from the
ward, by a compromise with the creditor, with a less sum than the debt, the
■ward must have the benefit of such compromise.—Ib. 73.
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37. Intestates’estates may be so managed as shall, in- the d iscretion
of the administrator, under the direction of the inferior court sitting
for ordinary purposes, be deemed most advantageous for said estate;
and that in all cases when any of the parties in interest shall make
known to the court that the administrator is mismanaging any estate,
said court shall immediately appoint three or more proper persons,
who shall inquire into the situation of said estate, and report iheir
decision to the next court, who shall make such order thereon as shall
be deemed most to the interest of said estate—Daw. Comp. 216.
38. It shall be the duty of all guardians, executors, and administra-

39.The

tors, to render a full and correct account of the state and condition
of such estates as they may severally have in their possession, to the
inferior court while sitting for ordinary purposes, in the county for
which they may have been appointed, once in each and every year ;
which accounts shall contain a statement on oath of the transactions
of the estate to the last day of December preceding such return, to-

gether with the necessary vouchers relating thereto; and it shall be
the duty of said court, after examining the same, to approbate or
reject such accounts; and it shall be the duty of such court to order
the clerk of such court to record all such settlements in

a

bound

book,

to be provided by the inferior court for that purpose; and
the said clerk shall receive for his fees for .such recording the sum
of fifty cents for each settlement so recorded.—Prin. Dig. 169.
And it shall be the duty of the court to direct process to be issued, returnable to the next court, against all guardians, executors, and administrators
then failing to appear and render such account, whether he, she, or they be
resident in the same or any other county, and shall also inquire into the
abuses or mismanagements of all guardians, executors, and administrators, and
whether they or their securities are likely to become insolvent or not; and

thereupon to proceed according to the powers herein before given by this
act: Provided, that nothing herein contained shall be construed to restrain
the said inferior courts from inquiring, as often as. they shall think proper,
into the abuses and mismanagement of guardians, executors, and administrators, but they may exercise such powers at any time when it shall appear
necessary.—lb. 161.
courts of

ordinary,

upon

application made by

any

ad-

ministrator, administratrix, guardian, or distributees of any estates,
shall

appoint three or more freeholders of the county in which such
application shall be made, whose duty it shall be to divide the said
estate, subject to distribution, into as many parts or shares as there
are distributees, and
assign, by lot or.otherwise, as to them shall seem
proper, one of the said parts or shares to each distributee, or his,
ner, or their guardian, or legal representative; the said distributee
or his, her, or their guardian, or legal representative, first giving bond
and approved security to the said administrator, to refund his or he"
proportionable part of any debt which may be afterward establishec
against the said estate, and the costs attending the recovery of such
debt: Provided always, the party applying shall give to all the parties
in interest within the state written notice thereof, twenty days, and
those without the state ninety days, before the meeting of the court
at which the said application is made: and Provided also, that the

Chap. 14]
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making distribution shall be previously

sworn to

make

the same according to justice and equity, without favour or affection to any of the parties, to the best of their skill and understanding.
—Prin. Dig. 170.
40. When any person holding real or personal estate shall depart
this life intestate, the said estate, real and personal, shall be considered as altogether of the same nature, and upon the same footing;

that, in case of there being a widow and child or children, they
shall draw equal shares thereof, unless the widow shall prefer her
dower.—See dower, p. 4, c. 6. And in case any of the children
shall die before the intestate, their lineal descendants shall stand in
their place and stead.
In case of there being a widow, and no child
so

•

or

children,

or

representative of children, then the widow shall in-

herit the whole estate ;* and if no widow, the whole shall go to the
child or children ; if neither widow, child, or children, or legal representative of the children, the whole shall be distributed among
the next of kin, in equal degree, and'their representatives ; but' no
representation shall be admitted among collaterals, further than the
child or children of the intestate’s brothers and sisters.
If the father
or

mother be alive, and a child dies intestate, and without issue, such
or mother, in case the father be dead, and not otherwise,

father,
shall

come

in

on

the

same

footing

as a

brother

or

sister would do:

Provided, that such mother, after having intermarried, shall not be
entitled to any part or proportion
die intestate, and without issue ;

of the estate of a child who shall
but the estat,e of such child shall

go to, and be vested in the next of kin on the side of the father:
and Provided also, that on the death of the last child, intestate and
without issue, the mother shall take no part of his or her estate ; but
the same shall go to, and be vested in like manner in, the next of kin
on the father’s side.And in case a_person dying without issue,
or sisters of the whole and half blood, then
brothers and sisters of the whole blood and the half blood, in

the
the

paternal line only, shall inherit equally; but if there shall be

no

leaving brothers

sister, Or issue of brother and sister of the whole or half
blood, in the paternal line, then those of the half blood and their
issue, in the maternal line, shall inherit. The next of the kin shall be

brother

or

investigated by the following rules of consanguinity, viz.: children
shall be nearest, parents, hi others, and sisters shall be equal in
respect to distribution ; and cousins shall be next to them.—Ibid.
161, 162.
41. When any person, holding real or personal estate, shall depart
this life intestate, the said estate, real and personal, shall be considered altogether the same nature, and upon the same footing as to
distribution, which shall take place agreeably to the provisions of
the preceding section ; but whenever there shall be a child or children of an intestate, who shall have any estate by settlement of the
intestate, or shall be advanced by the intestate, in his or her lifetime,
by portion or portions equal to the share which shall by such dis*

See

eec.

43, post.
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tribution be allotted to the other children to whom such distributiori is to be made, her she, or they in that case shall receive no
further distribution of the said intestate’s estates. And when-

4432..WInhen v r

ever

any

child shall have an estate by settlement from the said

intestate, or shall be advanced by the intestate, in his or her lifetime, by portion not equal to the share which may be due to the
other children by distribution as now established, then so much of
the surplusage of the estate of such intestate, as shall make the
estate of all the children of such intestate to be equal, as near as can
be estimated: Provided such advancements, when - brought into
hotch-potch, shall be estimated according to the value of the property at the time such advancement was made, and no interest
allowed thereon.—Daw.

Comp. 206. '

of a feme covert dying intestate, the husband may
demand and have administration of their rights and credits, and
other real and personal estates, and recover and enjoy the same
without being subject to distribution.—lb. 207.
case

This

provision of the act of 1821, being adjudged
re-enacted in 1827.—See lb. 220.

a

variance from the cap-

tion,

was

tate

it shall so. happen that any person shall die intesand without issue, his wife shall inherit the whole, both real and

personal, of her deceased husband, after paying his just debts.—lb.
217.

44. Where any woman shall die intestate, leaving children commonly called illegitimate, born out of wedlock, and no children born
in lawful wedlock, all such estate whereof she shall die seized or
possessed, whether real or personal, shall descend to, and be equally
divided among such illegitimate children and their representatives,
in the same manner as if they had been born in wedlock; and if any
such illegitimate child shall die intestate, without leaving any child
or children, his or her estate, as well real as personal, shall descend to
and be equally divided among his or her brothers and sisters born of
the body of the same mother, and their representatives, in the same
manner, and under the same regulations and restrictions as if they
had been born in lawful wedlock.—rPrin. Dig. 136.
45. The superior courts in the several counties shall exercise the
powers of a court of equity, in all cases where a common law
remedy is not adequate, to compel parties in any cause to discover,
on oath, all
requisite points necessary to the investigation of truth
and justice; to discover transactions between co-partners and coexecutors ; to compel distribution of intestates' estates, and payment
of legacies ; and to discover fraudulent transactions, for the benefit of

creditors.—lb. 208.
46. The foregoing

section is amended by

provides that, whenever, in any of the
tion,

a

cases

an act

of 1820, which

enumerated in said

plaintiff or complainant shall conceive that he, she,

establish his, her,

or

sec*

they

or their claim, without resorting to the condefendant, it shall and may be lawful for every such
plaintiff or complainant to institute his, her, or their action upon the

can

science of the
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law side of the court, and shall, not be held to proceed with
the forms of equity.
47. That all parties in any of the cases mentioned in said section,
after the commencement of the action at common law, may,
during
the progress of said suit, file his, her, or their bill for the discovery
common

of

testimony, in aid or defence of his, her, or their common law
cases where the same may be necessary.—Daw.

action, in all
Comp. 203.

48. Where lands held in coparcenary, joint tenancy, or
tenancy
in common are to be divided, the mode is by petition to the superior
court'.—See Prin. Dig. 258,259; and Daw. Comp. 219.

49. When two

or more persons shall hold and possess
any estate
joint tenancy in this state, and one or more of said joint
tenants may depart this life during the existence of said estate, the
title or interest of the deceased joint tenant in said estate shall not
go
and become the property of the surviving joint tenant or tenants, as
under the English law, but that the same shall be distributed as all
other estates are, under .the existing laws of this state.—Daw.
Comp. 222.
60. It may be lawful for the inferior courts of the several counties
in this state, when sitting for ordinary purposes, to order the sale of
any slave or slaves belonging to the estate of any testator, or intestate, or ward, on the application of the executor or executors, or executrix, administrator, administrators, or administratrix, or guardian or
guardians, which shall be at public auction, and on the first Tuesday
of the month, between the usual hours of sale, at the place of
public
sales, in the county where the letters testamentary of administration
or
guardianship may have been granted ; giving sixty days’ notice
thereof in one of the gazettes of this state, and at the door of the
courthouse of the county where such sales are to be held, when it is
made fully and plainly to appear that the same will be for the benefit

of lands in

of the heirs and creditors of such estate, or of the ward of such
or guardians: Provided, that a notice of such application
for leave to sell be first made known in one of the public gazettes
of this state, at least four months before any order absolute shall be
made thereupon.—lb. 227.
51. The justices of the inferior courts in the several counties in
this state, when sitting for ordinary purposes, shall be authorized to
order a sale of any part or the whole of the real estate of
any
orphan or orphans, lunatic or idiot, illegitimate or illegitimates,
upon application of the executor, or executors, or executrix, admin-

guardian

istrator,

or

administrators,

or

administratrix, guardian or guardians,

where it is made fully and plainly to appear that the same will be
for the benefit of such orphan or orphans, idiot or lunatic,
illegitimate

illegitimates, under the same rules and restrictions as are by law
pointed out for the sale of real estates of testators and intestates.
—Daw. Comp. 219.
52. No administrator shall be allowed to sell
any slave or slaves
belonging to the estate of his intestate; but where the other ‘personal
estate, together with the hire of such slave or slaves for twelve
or

564
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months, shall be insufficient to discharge the debts due by the estate,
or where one or more slaves shall be subject to distribution, and an

equal division thereof cannot be made in kind, it shall be lawful for
the court of ordinary, by which administration was granted, to direct
the sale of such slave or slaves: Provided always, th,at each dis-

his, her, or their guardian, shall receive twenty days’
writing, previous to the granting of such order, to show
cause, if he or they can, against such sale.—Prin. Dig. 165.
53. All intended sales of goods and chattels belonging to testators or intestates, shall be published in two or more public places
in the county where such effects are to be sold, and in the gazette,
at least forty days before the day of such intended sale.—lb. 157.
54. No sale of estates, made by executors or administrators, shall
tributee,

or

notice in

commence before the hour of ten o’clock in the forenoon, or to be
continued after the hour of four o’clock in the afternoon ; nor shall

such sale be continued from day to day, unless the advertiseshall be so expressed, and the same be publicly made known,
by the hour of four o’clock in the afternoon of the day on which
any

ment

such sale shall commence.—lb. 165.
55. It shall be the duty of all administrators,

;

of sales to be made
by them, to put up the property to be sold in such manner and
quantity as shall be deemed most advantageous to said estate.—
lb. 165*

Any individual who may become the purchaser of any real
personal estate at any sale which shall hereafter be made
at public outcry by any executor, administrator, guardian, or
sheriff, and shall fail or refuse to comply with the terms of such sale
when required to do so, shall be liable for the amount of such purchase money, and it shall be at the option of such executor, administrator, guardian, or sheriff, either to proceed against such purchaser
for the full amount of the purchase-money, or to resell such real or
personal estate, and then to proceed against the first purchaser for
the deficiency arising from such resale ; and in case of sheriff sales,
such suit may be brought in the name of the sheriff, for the use of the
defendant or plaintiff in execution, or any other person, in interest,
as the case may be.
'
57. No note or memorandum in writing shall be necessary to
charge such purchaser at such sale, and who shall become such by
reason of such real or personal estate being knocked off to him, as
the highest bidder.—Acts .1831, 130.
58. When any executor or administrator has or may advertise
that it is his, her, or their intention to apply for leave to sell any real
estate, as the property of his, her, or their testator or intestate, or
having obtained an order of sale, and the said estate shall be claimed
by any other person or persons, such claimant by himself, his agent,
or attorney, shall file with the clerk of the inferior court, or court of
56.

or

,

*
If there be two or more executors, or administrators, a sale or release
by one
them shall be good against all the rest.—See Ohitty’s note on 3 Black. 610.
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ordinary, as the case may be, such claim, on oath, a copy whereof
shall be served upon such executor or administrator previous to the
day of sale: whereupon it shall be the duty of said clerk to transmit
such claim to the next superior court ef the county where the land
lies, and the right of property shall be there tried upon an issue,
made up in the same manner, and under like regulations, restrictions,
and penalties as are laid down in the judiciary for the trial of the right
of property levied on under executions.—Prin. Dig. 167,168.
59. Where personal property shall be advertised for sale by any
or administrator, and the same shall be claimed in manner
aforesaid, such claim shall be tried in the superior or inferior court

executor

next to be held after such
cutor or

claim filed in the county where such exeadministrator may reside, provided such property is in

their possession:
shall be had in

the

same

and if in the possession of the claimant, such trial
the county where the claimant resides, under
regulations, restrictions, and penalties as aforesaid.—lb.

168.'
60. Where it shall

clearly and indisputably appear that any person
hath or have entered into any bond, obligation, or other
agreement in writing, whereby they were bound to make titles to
any lands, tenements, or hereditaments, and shall die without having
performed the same, or making provision therefor by will, the person
or persons to whom such bond, obligation, or other agreement in
writing as aforesaid was given, shall petition the court of ordinary of
the county in which the executors or administrators reside, and
annex a
copy of such bond, obligation, or other agreement thereto,
praying the court to direct the executors of such testator, or adminor

persons

istrator of such intestate, to make titles for the lands, tenements, or
hereditaments expressed in the said bond, obligation, or other agree-

whereupon the said court shall give at least three months’
one of the public gazettes, and in the public places of the
county of such application, and that the executors or administrators
will be directed, at the court to be held at the next term, to make
titles agreeably to such bond, obligation, or agreement; and if no
objection shall be made thereto during the said next term, it shall
and may be lawful for the executors of such testator, or the administrators of such intestate, upon application made to him or them for
that purpose, and upon its being made known to his, her, or their
satisfaction that the contract hath been carried fairly into effect, on
the part of the person or persons to whom such bond, obligation, or
other agreement in writing was made, or their legal representatives,
and the amount of the purchase money, or the consideration for
which the said contract was entered into, shall be fully paid or performed, with the concurrence of the court of ordinary of the county
ment:

notice in

in which the intestate died, or resided at the time of his or her
to make-and execute titles in fee simple for such lands or

decease,

tenements, and fully and completely perform the contract and
agreement of the deceased, as perfectly and effectually to all intents
and purposes as the party having made the said contract might or

could have

done when in life:

Provided always,
1

L

nevei'theless, that

'
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if any of the heirs or legal representatives of the deceased shall
oppose or dissent to the making of such titles by the executor or
administrator, such executor or administrator shall withhold and forbear to make such title or titles, until a suit shall be instituted against
him or them, and a verdict of a jury or judgment of the court shall
pass against him for that purpose.—Prin. Dig. 158, 159.
61. Where there has been a contract or contracts in writing for
the sale of land, and the party to whom titles are to be made dies

before such titles are executed, it shall and may be lawful for the
of ordinary to order the title or titles to be made to the heirs

court

general of the party deceased.—lb. 165, 166.
62. Where any person or persons shall depart this life, after
having entered into any written agreement for the conveyance of
any real estate, and the obligee shall also have departed this life, the
executors of the obligor shall in like manner make and execute a
conveyance or conveyances to the heirs of the Obligee.—lb.
166.
63. It shall be the
tor or

r

an executor or executors, administracases where titles to lands are made, to

duty of

administrators, in all

make a fair statement thereof, describing the boundaries and situation of the land, and return the same, together with the bond, obligation, or other agreement in writing,, which may have been taken up
upon making such titles, to the court of ordinary, to be filed in the
clerk’s office of that court, subject to the inspection of all persons

interested.—lb.

159.

64. When it shall be made to appear to the satisfaction of the
court of ordinary, that any executor or executors of any estate are
in insolvent circumstances, and that the estate is likely to be wasted

by the improper conduct of such executor or exequtors, it shall be
the duty of said court, by order, to compel such executor or executors to give bond with'approved security for the faithful execution
of the trust reposed in him, her, or them by the said will, and in
case of failure to comply with such order, to
grant, letters of admin-1
istration, with the will annexed, to such person as would be entitled
thereto if no such executor had been appointed.—lb. 165.
65. The said court shall have power and authority, upon complaint made and cause shown by any security of any administrator
or guardian that his principal is mismanaging his estate upon which
he is the administrator or guardian, to pass an order requiring such
administrator or guardian to show cause, if any they have, at the
next term, why such security should not be discharged from his,
securityship, and such administrator or guardian compelled to give
new security, or their administration or guardianship revoked, as
to the said court shall seem expedient; and upon the revocation of
such administration, or upon the revocation of any letters testamentary, as provided by law, and granting administration de bonis non,
suits brought by or against the former administrator shall not for
this

cause

executor

be abated;

but the removal of such administrator or
on record, a sci. fa. may issue to make

being suggested
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such administrator de bonis non a party, at any time after the
granting of such letters de bonis non.*—Prin. Dig. 169.

66. Whenever securities for executors, administrators, ox guar-

dians conceive themselves in danger of suffering thereby, and
the court of ordinary for relief, the said court shall cause

petition
the executor, administrator, or guardian to be summonedf to appear before
them at the next sitting thereof, and shall make such order, and give
such relief in the case, by counter security, or otherwise, as to the
said court shall seem just and equitable.—lb'. 165.
67. When any court of ordinary shall know or be informed that
any guardian, executor, or administrator shall waste, or in any manner mismanage the estate of any orphan, or deceased person, or does
not take due care of the education and maintenance of such orphan,
according to his, her, or their circumstances, or where such guardian, executor, or administrator, or. his, her, or their securities, are
likely to become insolvent, or where such executor, administrator,
or
guardian shall fail to make returns wjthin the terms prescribed by
law, particularly where no inventory and appraisement shall have
been made and returned in terms of the law $ said court are hereby
required _to order a rule to be servedj on such guardian, executor,
or administrator so in default, returnable to the next
regular term
of said court, after the passing of the same ; and upon the return of
the said rule being served, the court shall proceed to investigate all
the actings and doings of said guardian, executor, or administrator,
(as the case may be,) and may, and are hereby authorized and empowered to revoke the trust confided, to him, her, or them, or pass
such other or further order as said court may think expedient and
fit, for the better managing and securing such estate, and educating
and maintaining such orphan ; and upon the revocation of such letters testamentary, letters of administratorship, or guardianship, suits
by or against either shall not for this cause abate ; but the removal
being suggested of record, a scire facias may issue to make the suecessor of such removed person a party at any time after the appointment and qualification.
It shall be the duty of the several clerks of
the courts of ordinary of this state to keep a regular docket in bound
books of the names of such persons as are liable to make returns to
said respective courts ; and the justices thereof are hereby required
to call the same regularly, and to make their entries therein as
is practised by the judges of the superior courts.—Daw. Comp.
205,206.
68. In all

•

where

an executor, administrator, or
guardian is
alleged to be mismanaging the estate which they may respectively
represent, and the court shall pass an order requiring such executor,
cases

*
Re-enacted in 1828, as follows:—“ It shall be lawful in all suits, either at law or
in equity, ^brought against a former administrator, on whose decease letters of administration de bonis non may be granted,' to issue a scire facias to make such adminis--

a party, at any time after the
granting of such letters
non.—Daw. Comp. E23.
t For the mode of effecting service, see sec. 68, post,
t For the mode of service, see next section.

trator

of administration de bonis
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administrator, or guardian to show,cause why such executor, administrator, or guardian, should not be compelled to give security for

executorship, administration, or guardianship, or show cause
why the same should not be revoked, it shall, and may be lawful for
the sheriff of the county to effect service of a Copy of such order
personally on said executor, administrator, or. guardian, as the case
may be, at least twenty days before the sitting of the court at which
such

it is made returnable.

In all such cases above alluded to, when the party against whom the said
order shall be taken shall remove out of the limits of the county or state, or
absconds or conceals himself, or stands in defiance of a peace-officer, it shall
and may be lawful, on the return of the fact by the sheriff, to cause a publication of said order of court to appear in some one of the public gazettes of
this state at least three times, and such publication shall be deemed equivalent to such personal service.—Daw. Com. 223.
This law was passed on the 20th December, 1828, and during the same

session, and only two days afterward, a law was approved containing the
following
clause:—
“
When the justices of the inferior court or courts of ordinary shall or may
issue a rule nisi against executors) administrators, or guardians, a personal
service by the sheriff or his deputy, or a copy of the rule, shall be left by him
at the executor’s, administrator’s, or guardian’s notorious place of abode, which
shall be deemed a legal service, and the justices of the inferior court or court
of ordinary shall proceed to decide the cause as if a personal service had
been effected ; and in case the party shall have removed without the jurisdiction of the court, then a publication in one of the newspapers nearest his
former place of residence, once a week for three weeks, shall be deemed a
sufficient and legal notice.”—lb. 223.
The provisions of this clause somewhat vary the mode of effecting service as provided in the preceding one,, and so far, being in point of time a
subsequent enactment, must govern.
'
69. It shall and may be lawful for all and every executor and
administrator, guardian, and trustee, for his, her, or their care, trouble,
and attendance in the execution of their or either of their several
duties and trusts, to take, receive, or retain, in his or their hands, a

exceeding fifty shillings for every hundred pounds which
they shall hereafter receive, except on the appraised value
of any estate that shall come into their hands ; and the like sum of
fifty shillings for every hundred pounds which he, she, or they shall
pay away in debts, legacies, or otherwise ; (excepting also, the delivering up any such estate to the person or persons entitled to the
same
during the course and continuation of their or either of their
management or administration ;) and so in proportion of any sum less
than one hundred pounds : Provided, nevertheless, that no executors
or administrators,
guardian or trustee, shall, when they have power
so to do, for his, her, or their trouble, in letting out and lending
any
sum or sums of money upon interest, and
again receiving the moneys
so lent and let out, be entitled to receive, take, or retain
any sum exceeding the sum of twenty shillings for every ten pounds, for all sums
arising by moneys lent to interest, so to be by them received, and
in like proportion for a larger ot lesser sum: and Provided also, that
no executor, administrator,
guardian, or trustee, who is or may be
creditors of any testator or intestate, or to whom is or
may be left
sum

not

he, she,

or
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bequeathed any sum or sums of money, or other estate or effects,
shall be entitled to any reward or commission for the payment or
retaining to themselves any such debts or legacies.—Prin. Dig.
or

152, 153.
70. The commissions given by the foregoing section shall be
divided among executors, administrators, guardians, and trustees,

according to the proportion of the services by them respectively performed, to be rated and settled by the chief justice and two of the
justices of general court of pleas,* in case the executors, administrators, guardians, and trustees cannot agree among themselves
concerning the same.—lb. 153.
There is a

provision in the act from which the foregoing sections are

taken, that gives executors, administrators, and guardians, who may have had
extraordinary trouble in the management of the estates committed to them,
the privilege of “ bringing an action in the dburt of pleas" (the superior court)
for additional compensation, and limiting the verdict in such actions to fifty
shillings per cent., over and above the sums allowed as above. This privilege
(if privilege'it may be called) is, however, seldom if ever resorted to, as, in
most cases, the additional compensation to be gained would scarcely defray
the expense of prosecuting such'a suit.—See Prin. Dig. 153.
71. In case either party in the said courts of ordinary shall be dis*
satisfied with any decision thereof, then and in all such cases such dissatisfied party may, within four days after the adjournment of the said
court, be allowed to enter an appeal by paying all costs which may
have accrued, and giving security to the clerk of the said court of

ordinary for such further costs as may accrue by reason of such
appeal; which appeal, so entered, shall be by said clerk transmitted
to the clerk of the superior court of the county in which such proceedings may take place at least ten days before the next superior coprt
of said county, and which said superior court shall determine thereon
at such term
according to law and right. And letters testamentary,
or of' administration, shall not be
granted or issued until the decision
of such appeal by the said superior court; but the said court of ordinary may, pending such appeal, grant temporary letters to collect
the estate of the deceased.—lb. 166.
72/ All appeals staken up from the decision of the
of ordinary of this state to the superior court, touching

several courts
the probate of
willsf and granting letters of administration in which matters of fact
are involved, shall be tried and determined by a special jury of the
county where the case may happen, in the same way and under the
same regulations as other appeals.—Daw. Comp. 213.
73. Any executors, executrix, administrators, administratrix, or
guardian, whose residence shall be changed from one county to another,
either by the creation of a new county, removal, or otherwise, shall
have the privilege of making the annual returns required of them by
law to the court of ordinary of the county in which they reside, by having previously obtained a copy of all the records concerning the estates*

As the law

stands, the settlement of this controversy would devolve on the superior

court

ought to be lodged with the clerk of the court of ordifor safe custody.—Chitty’s note on 2 Black. 508.

f When a will is disputed, it
nary
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for which

they are bound as executors, administrators, or guardians,
and having had the same recorded in the proper office in the county
in which they then reside, and having given new bond and security
as the law directs for the performance of their duty.—Prin. Dig. 170.
74. It shall be lawful for any executor or executors, administrator
or

administrators, who

may

have fully discharged the duties assigned

him or them, to petition the ordinary court for a discharge from his
or their executorship or administration; upon which petition the said
court shall order a citation to be issued, requiring all persons concerned to show cause (if any they have) why the said executor or

administrators, on the day therein to be
named, should not.be discharged ; which citation shall be published
in one or more gazettes of this state for the space of six months; and
if no cause is shown to the contrary, and it shall also appear, from
executors, administrator or

an examination into the situation of the testator’s affairs and estates,
that the said petitioning executor or executors, administrator or ad-

ministrators, have faithfully and honestly discharged the trust and
confidence reposed in him or them,
dismissed and released from his

or they shall be forthwith
their liability as executor or

that he
or

executors, administrator or administrators.—lb.
75. If any guardian heretofore appointed, or

168.

hereafter to be apminor or minors, insane person, or lunatic, shall be
desirous of obtaining letters dismissory from such guardianship, it
shall and may be lawful for such guardian to apply to the court of
ordinary whence his letter issued, and obtain an order nisi, requiring
all persons concerned to appear at the next term of said court, to
show cause why he, she, or they should not be dismissed from said
guardianship. And it shall be the duty of any guardian-, so obtaining
such order nisi, to publish the same for forty days in one or more of
the public gazettes of this state, having the most extensive circulation
in the county where the application is made: and when it shall be
shown to the court that such publication has been made, it shall be
the duty of said court strictly to examine the returns, accounts, and
vouchers of such guardian, and take such further order, or grant
letters dismissory, as the circumstances of the case may require.—
Daw. Comp. 217.
pointed, for

any

Whenever it shall be found that any guardian applying to be dismissed
under the provisions of this act, shall have in his or her hands any money,

property, or effects belonging to his or her ward or wards, the

same shall be
delivered to the court of ordinary, who, by their clerk, or such other person
as the court may deem proper, willing to accept the same, shall take
charge
thereof, and manage the same for the benefit of such minor, lunatic, or insane person, until the appointment of another guardian.—lb.
Whenever it shall become necessary for any clerk of the court of ordinary
to take upon himself the duty of guardian as aforesaid, he shall give bond
and security for the faithful discharge of his duty, as in ordinary cases of

guardianship.—Daw. Comp. 217.

It shall be the duty of the court of ordinary to require of all guardians
good and sufficient security for the faithful discharge of their duty as guardians, in a sum double the supposed value of the property belonging to the
ward or wards, payable to the inferior tourt, sitting as a court of ordinary.—lb.
76. It shall be the duty of the clerks of the superior courts of the
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respective counties in this state, to record all receipts showing a final
settlement between any executor, administrator, or guardian, and the
heirs, wards, or'distributors of the estate the said executor, administrator, or guardian may, represent: Provided, said receipt has been attested by two witnesses, one of whom must be a justice of the peace, a judge

of the inferior or superior court in this state: and such receipt, so
recorded, shall be received in evidence without further proof in any

of the courts of this state.—Acts 1834, p. 95.
77. Whenever any executor, administrator, or guardian shall make
it appear that said original receipt is lost or destroyed, and the same
is not in his, her, or their power, custody, or control, then a copy of said

80.Any

receipt, certified to by the clerk where the original was recorded, shall
be admissible as testimony in any of the courts of law or equity in
this state. Nothing in the provision of this act shall be so construed
as

to

prevent any executor, administrator, or guardian from giving in

testimony
same

any
may not

receipt, after legal proof of its execution, though the
have been recorded.

The clerk shall receive

fifty cents.—Acts of 1834,

as a

p.

fee for the

recording of said receipt the sum of

95, 96.

78. When the administrator, administrators, or administratrix of the
of any intestate shall die before he has fully administered upon
the estate, and the person or persons whom the court of ordinary shall

estate

appoint administrators or administratrix de bonis nan upon such unadministered estate, shall refuse to give the security required by law; or
when the applicant or applicants for letters of administration de bonis
non upon, unad ministered estates, shall be incapable of giving the security required by law, it shall be the duty of the court ofordinary in the
county where any such case shall happen, by special order of court, to
vest

the final administration of such estates in the clerk of the court of

ordinary of said county, or such other person as the court may appoint;
and such clerk or other person as aforesaid, when such special order
shall have passed, shall immediately proceed finally to administer on
such unadministered estates as soon as possible, under the direction of
said court, for which purpose the said clerk, or other person as aforesaid,,
shall have full power and authority to commence and defend suits at

law, as the legal representative of such unadministered estate : Provided, that in all such suits at law no other evidence shall be required
of the said clerk, or other person as aforesaid, being the legal representative of any such unadministered estate, than an exemplified copy
.of the aforesaid special order of the court of ordinary.—Prin. Dig.
170, 171.
79. Such clerk, or other person as aforesaid, when invested with
the administration of an estate, according to the provisions of this act,
shall be allowed such compensation for their services as is allowed to
all other executors and administrators by the law of this state.—lb.
171.

who shall

Of. Wills.
having in possession the will of a deceased person,
neglect to produce the same to be proved upon application
person
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to the superior court* of the county where such will ought ta be
proved, process as for contempt shall issue, and the person shall be
fined and imprisoned until the will shall be delivered.—Prin. Dig. 155.
81. It shall be the duty of all and every witness to any will or
wills to be and appear at the court of ordinary, on the regular day,
for the probate of the said will, ready to testify of and concerning the
validity of the same ; and the courts of ordinary in this state shall
have, and they are hereby vested with the same powers and authority
that are vested in the superior or inferior courts, for the production
and punishment of any witness or witnesses, that may be needful to
carry into effect the business of the said courts of ordinary.—lb.

167.
82. Whereas it often happens that persons left as executors to wills
refuse to qualify, to the delay of the just claims of creditors, and to
the injury of the estate of such testator: for remedy whereof, it shall
be the duty of all and every such person, so left as executor, to be
and appear at the court of ordinary, at the first regular court, for the

probate of the same: and in case any such person, left as executor,
should not qualify within one year after the death of the testator, then
and in that case their right to qualify shall be considered to be abated
.and destroyed, and the said courts are hereby prohibited from admitting them to the same;—lb. 167.
83. It shall and may be lawful for any executor, named in the will
of the testator, to qualify under the said will at any time: Provided,
the qualification of one or more takes place, within twelve months
after the decease of the testator: Provided also, that the executor
and executors who do not qualify within twelve months from and
after the decease of the testator one of whom shall do so within
twelve months after the decease, of the only qualified executor.—
lb. 167.
84. Two or more of the justices of the inferior courts shall be

authorized, in vacation, to admit any executor of a will to prove the
before them, but there shall be a court, and at a regular time
of meeting thereof, before the same shall be admitted to record.—
same

Ib. 169.
All witnesses to prove the execution of a will must be such as are admissible in trials at common law.—Prin. Dig. 563, (n;) and see note on sec. 91,

post.

Such witnesses may be sworn and examined in the following manner:—
You shall true answers make to all lawful questions that shall be asked
you by the court, or its authority, touching the execution of the last will and■4
testament of A. B. now presented for probate: So help you God.
The court should then propound the following material questions to be an-'
swered in the affirmative, with such others as they may think proper to ask :
1. Did you see A. B. sign,f seal, publish, and declare this writing to be and
contain his last will and testament ?
i
2. Did you sign the same as a witness, in the presence of the testator?
3. Was he, at the time, of sound dsiposing mind and memory ?
•

Query. Is not this authority vested in the court of ordinary l—See ante, sec. 1 and
2, and sec. 81, post.
f The testator’s name may be signed by another person, but it must be done in his
presence and by his express directions, which must be also proven.
*

14.5

Chap.

4. Did he execute
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the

same

freely, without compulsion,

so

far

as you know

believe ?
The will

being duly proven, the court should direct the clerk to enter the
probate thereof, which may be done as follows; making corresponding entries upon the minutes of the court:—
Court of Ordinary,
Georgia,
November Term, 1835.
Baldwin County.
The within last will and testament of A. B. having been duly proven at this
regular term in. open court, upon the oaths of C. D., K. F., and G. H., ordered
.

that the

same

be admitted to record.

85. In case any person in this state shall hereafter happen by his
will to appoint his debtor to be his executor, such appointment shall
not, in law or equity, be construed or deemed to be a release or ex-

tinguishment of any debt due to the testator, unless the testator shall,
in his will, expressly declare his intention to devise, bequeath, or release such debt.—Prin. Dig. 151.
86. No executor or executors in this state shall, either at law or
in equity, be entitled to any beneficial interest, under and by virtue
of the will or testament of their testator, not therein expressly men-

tioned, except their commissions as now allowed by law; but they
shall hold their residuum or undevised real or personal estate as a trustee for the distributees or next of kin of their deceased testator or testatrix.—Daw. Comp. 223.
87. When any person shall

make a will in writing without apany executor or administrator therein, or such executor or
executors shall refuse to qualify, the court of ordinary of the county,
wherein such will shall be proved shall, on application, grant letters
of administration, with the will annexed, to such person or persons
as would have been entitled thereto if the deceased had died intestate.
And if any person shall die intestate, the register of the county
wherein the will of such person (had he or she left one) would have
been proved, shall grant letters of ad ministration to them who would
have been entitled thereto.—Prin. Dig. 155.
pointing

By this law, it would seem that the administration is confined to the county
death.

where the deceased resided at the time of his

88. Every executor or administrator with the will annexed, at
time of proving the will, or granting administration, shall take

the
the
following oath: “ 1 do solemnly swear that this writing contains the
true last will of the within named A. B., deceased, so far as I know
or believe ; and that I will well and truly execute the same, by paying
first the debts and then the legacies* contained in the said will, as far
as his
goods and chattels will thereunto extend, and the law charge me;
and that I will make a true and perfect inventory ofall such goods and
chattels:f So help me God."—Prin. Dig. 135.
89. Wills are of two sorts—written, and verbal or nuncupative: of
which the former is committed to writing; the latter depends merely
upon oral evidence, being declared by the testator in extremis before
a

sufficient number of witnesses, and afterward reduced to

*

See

sec.

f See the note to the forme
at the close

writing.

95.

of this

of administrator’s bond and letters of administration,

chapter.
Mm
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A codicil is a supplement to a will; or an addition made by the testator, and
annexed to, and to be taken as part of a testament; being for its explanation,
or alteration, or to make some addition to, or substraction from, the former

dispositions of the testator.
2 Black. 500.

This may also be either written or nuncupative.

Nuncupative Wills.
nuncupative wills and codicils are liable to great impositions, and may occasion many perjuries; the statute of frauds, 29
Car. II., c.3,* hath laid them under many restrictions; except when
made by mariners at sea, and soldiers in actual service.
As to all
other persons, it enacts, 1. That no written will shall be revoked or
altered by a subsequent nuncupative one, except the same be in the
lifetime of the testator reduced to writing, and read Over to him, and
approved; and unless the same be proved to have been so done by
the oath of three witnesses at the least; who, by statute 4 & 5 Ann,
c. 16, must be admissible upon trials at common law.
2. That no
nuncupative will shall in anywise be good where the estate bequeathed exceeds SOL unless proved by three such witnesses, present
at the making thereof, and unless they, or some of them, were specially required to bear witness thereto by the testator himself; and
90. But

unless it

as

was

made in his last sickness, in his

own

habitation

or dwell-

where he had been previously resident ten days at the
least, except he be surprised with sickness on a journey, or from
home, and dies without returning to his dwelling. 3. That no nuncupative will shall be proved by the witnesses after six months from
the making, unless it were put in writing within six days. Nor shall
it be proved till fourteen days after the death of the testator, nor till
process hath first issued to call in the widow, or next of kin, to eon,test it if they think proper.—2 Black. 500,501.
ing-house,

or

Written Testaments.
91. As to written wills, they need not any witness of their publication. I speak not here of devises of lands, which are quite of a di£
ferent nature, being conveyances by statute unknown to the feudal
or common

taments.

law, and not under the same jurisdiction as personal tesa testament of chattels,
writtep in the testator’s own

But

hand, though it has neither his name nor seal to it, nor witnesses presits publication, is good ;
that it is his own handwriting.

provided sufficient proof can be had
And though written in another man’s
hand, and never signed by the testator, yet if proved to be according
to his instructions and approved by him, it hath been held a good testament of the personal estate.—2 Black. 500, 502.

ent at

All devises and bequests of, any lands or tenements shall be in writing and
signed by the party so devising the same, or by some other person in his pres<ence, and by his express directions, and shall be attested and subscribed in
the presence of the said devisor by three or four credible witnesses, or else
they shall be utterly void and of none effect.f—Prin. Dig. 561.
* For this
statute, see Prin. Dig. 560, or Schley’s Dig. 252.
t All persons, male and female, are esteemed competent witnesses to prove a will,
save only such as are under the usual age of discretion, such as are infamous, as
perjured persons and the like, and such as are presumed to bear affection, as kindred, tenants, servants,

other part of a

and the like.

A legatee is reputed a competent witness
will but his own legacy, but not otherwise.

to prove any
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A,nd moreover, no devise in writing of lands, tenements, or hereditaments*
any clause thereof, shall at any time be revocable, otherwise than by some
other will or codicil in writing, or other writing declaring the same, or by
burning, cancelling, tearing, or obliterating the same by the testator himself,
or in his presence, and by his directions and consent; but all devises and bequests of lands and tenements remain and continue in force until the same be
burnt, cancelled, torn, or obliterated by the testator, or by his directions, in manner aforesaid, or unless the same be altered by some other will or codicil in
writing, or other writing of the devisor, signed in the presence of three or
four witnesses declaring the same, any former law or usage to the contrary
notwithstanding.—Prin. Dig. 561.
or

Revocation

of Testaments.

92. No testament is of any effect till after the death of the testator.
And therefore, if there be many testaments, the last overthrows all
the former; but the republication of a former will revokes one of a
later date, and establishes the first again.* Hence it follows that
testaments may

be avoided three ways: 1st, If made by a person
any of the legal incapacities, (see post, sec. 93;)
2d, By making another testament of a later date ; and 3d, By cancelling or revoking it.—2 Black. 502.

labouring under

There can be no doubt, that if a will duly executed is destroyed in the lifetime of the testator, without his authority, it may be established upon satis-

factory proof thereof and of its contents. What will be a cancellation by a testator, must depend upon the evidence of his intent to destroy and determine
its operations.—Chitty’s note on 2 Black. 502.
It hath also been held, that, without an express revocation, if a man who
hath made his will, afterward marries, and hath a child, this is a presumptive
or implied revocation of his former will which he made in a state of celibacy.
—-2 Black. 502.

The above decision

was

confirmed by

the legislature of 1834, by the

pas-

sage of the following act
“
In all cases when a person, after having made a will, shall marry, or have
born a child or children, and no provision shall be made in said will for the
wife after married, or child or children after born, and shall depart this life
without revoking said will, or altering it subsequent to said after marriage, or

subsequent to the birth of said after-born child or children, the justices of the
inferior court of the county while sitting as a court of ordinary, having jurisdiction of the case, shall pass an order declaring that such person died intestate; and his estate shall be distributed under the laws of this state regulating the distribution of intestates’ estates. Provided, nevertheless, that either
party, being dissatisfied with the decision of the said court, may enter an
appeal to the superior court, as in other cases.”—Acts 1834, p. 88.
If a feme sole makes her will and afterward marries, such subsequent marriage is esteemed a revocation in law, and entirely vacates the will; which
would not revive on the death of her husband.—2 Black. 499.

Persons capable of

making a Will.
be admitted to the will of an infant of fourteen merely for the want of age; but if the testator was not of
sufficient discretion, whether at the age of fourteen or four-andtwenty, that will overthrow his testament.
93. No

objection

can

Madmen, or otherwise
by reason of old

childish
*

It is doubtful

would be

non compotes,

idiots or natural fools, persons grown
such as have their senses besotted,

age or distemper,

whether, by cancelling a second will, the first is revived; at law it

so.—Chitty’s note 17,

on

2 Black. 502.
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with drunkenness,—all these are incapable, by reason of mental disability, to
make any will so long as such disability lasts. But if a testator be subject to insanity, a will made during a clear lucid interval will be established.
It is also said that such persons as are born deaf, blind, and dumb, are incapable of making a will.—2 Bla. 497.
A feme covert is incapable of making a will without the consent of her husband, and even then her powers are very much restricted.—2 Black. 498.

Appointment of Executors.
'

94. An executor is one to whom another man commits by will the execution of that his last will and testament. And all persons are capable of being executors, that are capable of making wills, and many others

besides, as feme coverts, and infants. But no infant can act as such till
the age of seventeen. This appointment of executor is essential to the
making of a will; and it may be performed either by express words,
or such as
strongly imply the same. The executor may appoint one
or more executors, either over his whole property or of different
kinds,

as one

executor in respect

of his lands, and. another of his

debts.
But when a number are appointed in conjunction, they are in law considered in the light of an individual person.—Chit, note on 2 Black. 504. But
if the testator makes an incomplete will, without naming an executor, or if
he names incapable persons, or if the executor named refuse to act; in any
of these cases, the ordinary must grant administration with the will annexed
to some other person, whose duties are very little different from those of an
executor.—2 Black. 503, 504.

Of Legacies.
95. In case of deficiency of assets, all the general legacies must
abate proportionably, in order to pay the debts; but a specific legacy (of
a piece of
plate, a horse, or the like) is not to abate at all, or allow anything by the way of abatement, unless there be not sufficient without it.

Upon the
acies

are

come

in,

cies

same principle, the legatees who have been paid their legafterward bound to refund a rateable part, in case debts

more

than sufficient to exhaust the residuum after the lega-

paid.—2 Black. 513.

If the legatee dies before the testator, the legacy is a lost or lapsed legacy,
and shall sink into the residuum,. And if a contingent legacy be left to any
one, as when he attains, or if he attains the age of twenty-one, and he dies
before that time, it is a lapsed legacy.
But a legacy to one, to be paid when
he attains the age of twenty-one, is a vested legacy, an interest which commences in prcesenti, although it be solvendum in
futuro; and if the legatee

dies before that age, his representatives shall receive it out of the testator’s
personal estate, at the same time that it would have become payable in case
the legatee had lived.—2 Black. 513.

96. An administrator with the will annexed shall enter into bond
with good and sufficient security, in a sum equal to the value of the
estate at least, the condition of which bond shall be in the form fol-

lowing, to wit: “ The condition of this obligation is such, that if the
above bound C. D., administrator with the will annexed of the
goods,
chattels,* and credits of E. F., deceased, do make or cause to be
*

See note to forms at the close of this

chapter.
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and

perfect inventory of all and singular the goods,

chattels, and credits of the said deceased, which have
to the

hands,

or

shall

come

possession, or knowledge of the said C. D., or into
the possession of any other person for him; and the same, so made,
do exhibit to the court of ordinary for said county, at such time as
he shall be hereunto required by the said court of ordinary, and the
same
goods, chattels, and credits do well and truly administer according to law, and make a just and true account of his acting and doings,
when by law required ; and further, do well and truly pay and deliver all the legacies contained and specified in the said will, as far
as the goods, chattels, and credits will extend or the law require,
then this obligation to be void, else to remain in full force.” Which
bond shall be made payable to the court of ordinary for the county,
or

office, and recorded in the clerk’s office of said
court,* and may be sued for from time to time by any person injured
and their successors in

by the breach thereof, until the whole penalty be recovered; and
damages sustained, being assessed on such suit by the verdict of a jury,
may be levied by execution, and paid to the party for whom they
were assessed.—Prin. Dig. 155, 156.

97. The inferior courts in the several counties in this state shall
have power to inquire into the circumstances of the poor, bind out

orphans, and appoint guardians, in the manner pointed out by law,
and appoint overseers over the poor: Provided, that no justice of
the inferior court shall be appointed an overseer of the poor. And
the said justices and overseers of the poor shall have power to levy
annually a tax, and assess all taxable property returned in their
respective counties, not exceeding one-eighthf part of the general tax
of such county annually, which shall be collected by the tax collector
of the county, who shall be allowed at and after the rate of six and
a quarter per centum on the nett amount of such collection, and who
shall at the first inferior court after the first Monday in May annually
make to the justices of the inferior court a true return of the state of
the collection of such tax, and a report in writing of his proceedings,
and shall therein fairly state the amount of his collection ; and that
the tax collector’s statements and collections, so made up, shall be
filed on record in the clerk’s office, open to the inspection of any perAnd in case any person or persons shall
son interested therein.
refuse or neglect to pay such tax, it shall and may be lawful for the
sheriff of the county to distrain for the same, in like manner as the
collectors are authorized to distrain for the general tax, and shall
have the like commissions therefor, and the money arising from the
said tax shall be paid into the hands of the said overseers for the relief
of the poor; and the said overseers shall once in every year make up
their accounts, and lay the same before the justices of the said court,
who shall express their approbation or disapprobation of the same
on the back of the said accounts so to be produced.—Prin. Dig.
157, 158,
98. When it shall appear to
*

See post, sec.

106.

the court of ordinary that the annual
t See Prin. Dig.

172, 173.
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profits of the estate of any orphan is not sufficient for the education
and maintenance of such orphan,* it shall be the duty of such court
forthwith to bind out the said orphan for the whole or such part of
the time of such orphan’s minority as to them shall seem best; and the
person to whom such orphan shall be bound shall undertake to clothe
and maintain such apprentice in such manner as the said court shall
direct; and shall cause such apprentice to be taught to read and write
the English language, and the usual rules of arithmetic. And in all
cases where it shall appear to the court that any person to whom any
orphan shall be bound, in manner aforesaid, shall misuse or ill-treat
such orphan, or shall fail to comply with the condition on which such
orphan was bound, it shall be the duty of the said court, on due notice
and proof thereof, to take the said orphan out of the possession of
such person, and bind him or her to some other person.—Prin.
Dig. 161.
The right of a minor to choose a guardian can only arise in Georgia when
the infant has no natural guardian, and the father is dead without having as-

signed him one under the statute, either by deed or will, or where the natural guardian may refuse or fail to give bond and security under the act of
1823. In either of these events the infant, whether he be wader or over the
age offourteen years, may, if he have sufficient discretion, appear before the
court of ordinary, and choose or elect a guardian for himself, which election
is placed on the minutes of the court, and an order made, that letters of

guardianship do issue to the person so chosen, on his giving bond and security and taking the oath prescribed by law. In the latter case, however,
such person is only guardian'of the property, and not of the person of such
infant. This election of the infant is not conclusive upon the court. For if
the person chosen be, in the opinion of the court, an improper person, the
court will reject him; and if the infant will not choose a proper person, the
court appoints for him.—Schley’s Dig. 70.
.

99. Although by the above law, (sec. 98,) the power of the court
of ordinary to bind apprentices seems to be confined to orphans, and
there is nowhere among our laws an express authority given them

other case, yet binding out bastards by them
connected with this trust that it may be safely done.

in any

is

so

intimately

Parents have also the

right to bind their children apprentices ; and where
unable to maintain them, it is their duty, the performance of which
the good order of society, and the future welfare of the child have a right to
demand.—Clayton’s Justice, 14.

they

are

100. One cannot be bound

an

apprentice without deed.—1 Salk. 68.

An apprentice must be retained by the name of an apprentice
otherwise he is no apprentice, though he be bound.—Dalt. c. 58.

expressly;

By the common law persons under the age of twenty-one years could not
bind themselves in such a manner as to entitle their masters to an action
for a breach of any covenants of their indentures; and therefore it has been
*
If the children have sufficient property they must be supported out of it, for the
mother is not bound to support them as the father is. If they have no property, or not

enough for the income thereof to support and educate them, the court of ordinary may
unless the mother will consent to support and educate them herself.—
Schley’s Dig. 68.

bind them out,
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customary for the parent or friends to become party to the indenture in
their behalf.—Bac. Abr. Master and servant.
But if his father or other person doth covenant for him, such covenant
shall bind the father or such other person, as in case of Whitley and Loftus.
In the indenture of apprenticeship, the father covenants to pay the apprenticeship money, the son covenants to account for his master’s goods; and in
the conclusion, the father and son ea6h bind themselves for the true performance of all covenants therein. By the court: the end of binding the
was to answer wrongs done by the son, and he must answer for
any; and the covenant that each did bind himself must be so, where the son
is bound to perform the thing for which the covenant was made, and this
clause is usually inserted, that the covenants may be taken distributively, to

father

wit, that each of the covenanters should perform his part; and this makes
the covenant of the son bind the father, who covenanted for him as well as
himself.—8 Mod. 190.
So in case of Branch and

Ewington, Dug. 500, it was held by Lord Mansaction by the master against the father of the apprentice, bound
by indenture in the common form, that the father was liable for the elopement of the son from the service of his-master; notwithstanding there were
no express covenants on the part of the father to be answerable for such
elopement, and although the statute had given the master another remedy,
field, in

by

a

an

retribution in services.

As the infant may

be bound by indenture, so the apprenticeship may be
parties concerned, which, in the case of parish

determined by consent of all the
poor

children, includes the parish officer; in other

cases,

dian, master and infant.—Burrow’s Settlement, 562,760.

the father,

or guar-

But a covenant between the master and a third person, the infant not
being party, maketh not an apprenticeship.—2 Salk. 479,
Besides the express covenants usually inserted in indentures of apprenticeship, which the master and apprentice are mutually bound to perform, there

exists other relations between them, which deserve to be noticed.
Thus a master may by law chastise and correct his apprentice for neglect or other misbehaviour, so it be done with moderation.—X Black. 428.
So it hath been determined that where an apprentice became lame, and in
the opinion of surgeons incurable, the roaster ought not to be discharged
of him, for the master takes the apprentice for better, for worse, and should

provide for him in sickness and in health.—Str. 99.
So it was adjudged that a master could not compel his apprentice to go
beyond sea, if he did not go with him; unless the nature of thte apprenticeship imported it; as if the master was a mariner or merchant adventurer.—
Brown, 67; Hob. 134.
It seems now to be settled that an apprenticeship, being a personal trust,
becomes determined by the death of the master, unless there are special
words in the indenture to the contrary.—Bur. Set., case 320.
But although it is held that the covenant for instruction fails by the death
of the master, yet the apprentice continues so as to have maintenance out
of the estate of his master; on the covenants to maintain.—See 1 Salk. 66.
The above points appear to be recognised in the case of Baxter (widow
and executrix) against Burfield in debt on a bond conditioned for Matthias

Anderson's

performance of the covenants in an indenture of apprenticeship,
whereby he was bound to the plaintiff’s testator, who was a mariner; thedefendant pleaded that Anderson served faithfully to the death of the testator.
The plaintiff replied, that since the death of the testator, Anderson had
absconded from her services. To this replication the defendant demurred.
And after argument at bar, Lee, C. J., delivered the resolution of the court,
that they were all of opinion the defendant should have judgment, and that
the executrix could maintain no such action. The binding was to the man
to learn his art and serve him, without any mention of executors ; and as
the words are confined, so is the nature of the contract, for it is a fiduciary,
and the apprentice is bound from a personal knowledge of the integrity and

ability of the master.
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apprentice flee from his master’s service, and gain money by the
a different occupation, the master is entitled to receive it.—
I Vezey, 83. Enticing away an apprentice from.his master is not an offence
of a public nature, for which an indictment will lie, but the party’s remedy is
by an action on the case, which he may well maintain.—6 Mod. 182; BurIf

an

or

same

row,

1306.

clerk of the court of ordinary
of that office, until they shall have respectively
given bond and sufficient security to the justices of the inferior courts
of each county respectively, made payable to his excellency the governor for the time being, and his successors in office, in the sum of
two thousand dollars, for the faithful performance of their fluty respectively. It shall be the duty of the justices of the inferior courts of
each county in this state respectively, or any two or more of them,
to take such bond and security according to the provisions of the
foregoing section, conditioned well and truly to perform the duties
required of them by law.
to

shall not be lawful for any

exercise the duty

„

The said bonds, so taken as aforesaid, shall be liable to suit and recovery
in the same way, and under the same provisions and restrictions, as are
pointed out by law for recovery upon bonds given by clerks of the superior
and inferior courts for the performance of their duty as clerks.—Prin. Dig.
121.

102. When any vacancy shall happen in the office of clerk of the
of ordinary, by death, resignation, or otherwise, it shall and may

court

be lawful, and it is hereby made the
rior courts, or a majority of them, in

duty of the justices of the irifethe county where such vacancy
may happen, to proceed without delay to appoint some lit and proper
person to fill such vacancy, administer to the person so appointed
the same oaths, and take like bond and security as heretofore required
by law of the clerks of the court of ordinary of this state, and transmit the same to his excellency the governor; and the person so
appointed shall be deemed, held, and considered as duly qualified to
discharge all the duties required of a clerk of the court of ordinary
of the county for which he may be appointed, and shall be entitled
to the same fees, and be subject to the same pains and penalties for
misconduct in office, as if such person had been duly elected and commissioned by his excellency the governor; and shall continue in office
for and during the term for which his predecessor was elected, and
until a successor1 shall be duly elected, commissioned, and qualified.
—‘-Daw. Comp. 204.
'
103. It shall be the duty of the clerks of the courts' of ordinary in
each county respectively, to enter and register in a book to be kept
for that purpose the names of all persons who may report themselves
to him, or who may be reported by their parents or guardians, as
well as all those who may hereafter be born within the said county,
and who may be reported as aforesaid, upon due proof, being made
by affidavit or oath to the said clerk of the said birth; and the said
clerk shall be entitled to take and receive for each registry which he
shall be called on to make, the sum of twenty-five cents.—lb. 113.
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The parents or guardians of children now in life, or who may be hereafter
born, may, upon application to the clerk of the court of ordinary aforesaid,
and upon payment of the aforesaid sum to the said clerk, require him to enter
the name of the said child, with the time and place of his or her birth.—lb.
The said clerk shall forfeit and pay the sum of five dollars for each and
every refusal to enter the said births as aforesaid, upon such application being made.—lb.
•<

104. The said entry, so as aforesaid made, shall be received and
held as evidence of the birth and age of such person or persons as it
purports to represent, in any court of law or equity in this state, by
the

production either of the original book of entry, or of the certifiof the same, under the hand and seal of the said clerk; and for
which certificate the said clerk shall receive twenty-five cents.—lb.
105^ It shall be the duty of the clerks of the court of ordinary of
the several counties of this state to record in a book to be kept for
that purpose, all guardians’ and administrators’ bonds taken before
the court of ordinary of their several counties, within six days after
the same is executed.—Daw. Comp. 115.
cate

All the records shall be

kept in

a

book well bound.—Prin. Dig. 116.

106. The clerks of the courts of ordinary in the several counties
shall grant marriage licenses, directed to any judge, justice of the inferior court, justice of the peace, or minister of the Gospel, to join
persons of a lawful age, and authorized by the Levitical degrees* to
be joined together in matrimony. And where such persons intend-

shall have the banns of marriage published three times
public place of worship, it shall be lawful for such judge,
justice of thd inferior court, justice of the peace, or minister of the
Gospel, being duly certified thereof, to marry the persons whose
banns have been so published; and any person marrying any couple
without such license, or publication of such banns, shall forfeit five
hundred dollars, to be recovered for the use of the academy of the
county, by action of debt in any court having cognizance thereof, in
the name of the commissioners of such academy.—Prin. Dig. 159,
160 ;f and see ante, p. 1, c. 10, s. 28.
•107. It shall be the duty of all ministers of the Gospel, judges, justices of the inferior court, or justices of the peace, who shall hereafter
join together any persons in the bonds of matrimony, to make a return on the marriage license of the actual intermarriage of the parties,
and the day on which the same was solemnized, to the clerk of the
court of ordinary, whose duty it shall be to enter the, same in a book
to be kept by him for that purpose, for which he shall be entitled to

ing to
in

marry

some

*

See note, part i, c. 10, s. 4.
t It has been doubted by some

whether this statute will justify an officer in marrya couple in one county under licenses issued from another. The reasons for such
doubt are not founded in the words of the statute. Cases, however, have occurred in
this state, of the marriage ceremony having been performed by a person holding the
office of justice of the inferior court for a certain county, which ceremony or attempt
at the solemnization of
marriage was at a place beyond the jurisdictional limits of his
commission as a justice of the inferior court. Such an act is void, and can have no
ing

binding effect.
The issue of such

a

supposed marriage never could inherit from the father.
n n
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ask and receive the sum of thirty-one and a quarter cents, which
shall be paid when such license shall be granted; which registry, or
a certified
copy thereof, shall be admitted as evidence of such mar-

riage in
called in

where the solemnization of such marriage shall be
question.—Prin. Dig. 166.

any court

108.

Form

of an Administrator’s Bond.

Georgia,
) Know all men by these presents, that we, James
Baldwin County. ) Saunders, Julius Smith, and. Robert Anderson,
are held and firmly bound unto the honourable the justices of the inferior courts of said county, sitting for ordinary purposes, and their suecessors in office, in the just and full sum of ten thousand dollars; for
the payment of which sum, to the said justices as aforesaid an(l their
successors, we

bind ourselves, our heirs, executors, and administrators,
whole sum jointly, and severally ind firmly,

in the whole, and for the

by these presents. Sealed with our seals, and dated this tenth day of
August, eighteen hundred and thirty-five.
'
’
The condition of the above obligation is such, that if the above
bound James Saunders, administrator of the estate, real* and personal,
of John Stiles, late of this county deceased, do make a true and
*

Having materially varied the form of this bond, as well as other forms that follow it,
that the reasons for such innovationupon forms so long in use should be

it is proper

given.

*

By the act of 1804, (see ante, sec. 40,) and at various other times anterior thereto,
legislature of Georgia enacted that real and personal estate should be placed upon
same footing as to distribution, which was intended to abolish that partiality observed
by the English rule of law in relation to the descent of estates, by which the whole real
property vests in the eldest male heir, to the exclusion of all others. From this rule
originates the distinction between real and personal estate, the former of which, by the
law of England, is not subject to distribution, nor, in general, to the payment of the
intestate’s debts, and consequently not liable to administration.
By our law, that distinction between real and personal estate no longer exists; but both are on the same
footing as to distribution and the payment of debts, and are equally subject matter of
administration ; notwithstanding the idea of this distinction between them is still preserved
(without reason) in many forms used in our state, among which the forms of letters,
the
the

of administration and administrator’s bonds are remarkable instances.
It is known that persons taking administration of estates under our

laws, go into
possession and control of all the estate of their intestate, making indiscriminate sale
and disposition of all such estate, real and personal; and yet the courts of ordinary, following these old forms, take bond of such administrator in the conditions of which no
allusion is made to any thing other than personal goods and chattels; thereby giving such
administrator the custody of property (often the most valuable portion of estates) for
which he is not, by the terms of his bond, held to any accountability whatever.
The
same in regard to letters of administration.
The administrator is therein authorized to
administer the goods and chattels, rights and credits, but nothing further. It might be
asked by what authority does an administrator sell and convey the real estate of his
intestate 1 Certainly not by the authority of his letters as issued in the usual form,
for by the express terms of that authority he is restricted to the personal estate.
It is easy to perceive that a question might arise here, touching the validity of administrator’s deed to land sold and conveyed under such letters ; and it is remarkable
that such questions have not been frequently presented before our courts of law.
We
have heard of but one, which was decided in Newton superior court some years since,

against the authority to make titles under such letters.
Without swelling this note further, we respectfully submit to the consideration of the
courts of ordinary these amended forms, which have been prepared under the best
legal advice, and which, we doubt not, will be adopted in lieu of those heretofore used.
See Judge Lamar’s note on this subject, Clayton’s Justice, page 162.
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perfect inventory of all the estate, both real and personal, of said
deceased, which have, or shall come to the hands, possession, or
knowledge of the said James Saunders, or unto the hands or possession of any other person or persons for him ; and the same, so
made, do exhibit into the said court of ordinary, when he shall be
thereunto required.; and such estates do well and truly administer
according to law, and do make a just and true account of his actings
and doings therein, when he shall be thereunto required by the court
of ordinary for said county, and all the rest of the said estate, which
shall be found remaining upon the account of the said administration,
the same being first allowed by the court, shall deliver and pay to such
person or persons, respectively, as are entitled to the same by law;
and if it shall hereafter appear, that any last will and testament was
made by the said deceased, and the same be proved before the court,
and the executors obtain a certificate of the probate thereof, and the
said James Saunders do, in such case, if required, render and deliver
up the said letters of administration, then this obligation to be void,
else to remain in full force.

James Saunders.
Julius Smith.
Robert Anderson.

Attest,
Richard

Roe,
Clerk, C. O.

109.

(L. S.)
(L. S.)
(L. S.)

Form

of Letters of Administration.
Georgia,
) By the honourable the justices of the inferior
Baldwin County. ) court of said( county sitting for ordinary purposes.

(

Whereas, John Stiles', late of this county, deceased, died intestate,
having, while he lived and at the time of his death, divers estates,*
real and personal, within the county aforesaid, by means whereof
the full disposition and power of granting the administration of the
estate of the said deceased,and also a final dismission from the same, to
the court aforesaid does of right belong; they, desiring that the same
may be

well and truly administered and legally disposed of, do hereby

grant unto James Saunders, administrator, full power by the tenor
of these presents to administer the entire estate, both real and personal, of said deceased, which to him in his lifetime and at the time
of his death did belong, and to.ask, demand, sue for, recover, and
receive the same, and to pay the debts in which the deceased stood

bound, so far forth as his assets will extend, according to law, and
then the balance jointly to pay over tp the legal heirs and distributees of the said deceased.
And the said James Saunders, having

given bond and security and taken the oath and performed all other
requisites required by law, necessary to his just qualification as administrator, he is, by order of said court, and by virtue of these
presents, ordained, constituted, and appointed administrator of the
whole estate, both real and personal, of said deceased.
Witness the honourable James Murray, one of the justices of the
court of ordinary, this the tenth day of August, eighteen
(L. S.) hundred and
thirty-five.
Richard Roe, clerk C. O.

*

See note

on

preceding form.
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of the Bond of an Administrator with Will annexed.
Georgia,
) Know all men by these presents, that we, James
Baldwin County. ) Saunders, Julius Smith, and Robert Anderson,
are held and
firmly bound .unto the honourable the justices of the
inferior court of said county, sitting for ordinary purposes, and their
successors in office, in the just and full sum of ten thousand dollars,
for the payment of which sum to the said justices aforesaid, and
their successors, we bind ourselves, our heirs, executors, and administrators, in the whole and for the whole sum, jointly and severally,
and firmly, by these presents. 'Sealed with our seals, and dated this
tenth day of August, eighteen hundred and thirty-five.
The condition of this obligation is such, that if the above bound
James Saunders, administrator with the will annexed of the estate,
real* and personal, of John Stiles, deceased, do make, or cause to be
made, a true and perfect inventory of all the estate, both real and
personal, of the said deceased, which have or shall come to the hands,
or possession, or
knowledge of the said James Saunders, or into the
possession of any other person for him ; and the same, so made, do
exhibit to the court of ordinary for said county, at such time as he
shall thereunto be required by the said court of ordinary; and the said
estates do well and truly administer according to law, and make a
just and true account of his actings and doings, when by law required; and further, do well and truly pay and deliver all the legacies contained and specified in the said will, as far as the said estates
will extend or the law require, then this obligation to be void, else
110. Form

•

remain in full force.

Attest,

James Saunders.

.

Richard Roe,
Clerk C. O.
111.

Form

Georgia,
Baldwin County.

| By

,

Julius Smith.
Robert Anderson.

(L. S.)
(L. S.)
(L. S.)

of Letters Testamentary.

the honourable the inferior court of said

county sitting for ordinary purposes.
To all to whom these presents shall come, greeting.
Know ye, that on the tenth day of August, in the year of our Lord
one thousand
eight hundred nn& thirty-five, the last will and testament of John Stiles, late of said county, deceased, was exhibited in
open court, and in common form of law proved and admitted to record, a copy of which is hereunto annexed ; and administration of
the estate, realf and personal, of said deceased, was granted to James
Saunders, the executor in and by said will named and appointed,
he having first taken the oath and performed all other requisites

required by law, he is, by order of said court, and by virtue of these
presents, legally authorized to administer the estate, real and personal,
of the said deceased, according to the tenor and effect of the said
will and testament, and according to law. And he is hereby required to render a true and perfect inventory of all the estate, both
real and personal, of the said deceased, and have the same
appraised
*

See note

on sec.

109 ante.

t Ibid.
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and returned to this court

according to law* and to render a true and
said court, of his actings and doings, yearly, and
every year, until his administration is fully completed.
Witness the honourable James Murray, one of the justices of the
said court of ordinary, this the tenth day of August, in
(L. S.) the year of our Lord eighteen hundred and thirty-jive.

correct

account, to the

Richard Roe, Clerk

C. O.

Guardian's Bond.

112.

(To be in double the supposed value of the warcFs estate.)
Georgia,)
Know all men by these presents, that we, James
Baldwin County, j Saunders, Julius Smith, and Robert Anderson,
are held and firmly bound unto the honourable the inferior court
sitting as a court of ordinary for said county, and their successors in
office, in the just and full sum of five thousand dollars, for the payment of which'sum, to the said justices a^ aforesaid and their suecessors in office, we bind ourselves, our heirs, executors, and administrators, jointly and,severally, firmly by these presents, sealed with
our seals, and dated this tenth day of August, one thousand eight
hundred and thirty-five.
The condition of the above obligation is such, that whereas the
said James Saunders is this day appointed guardian to William
Stiles, orphan of John Stiles, deceased, (or illegitimate child, or
idiot, or lunatic, as the case may be,) now if the said James Saunders, do well and truly demean himself as a guardian aforesaid,
agreeably to letters of guardianship bearing even date herewith, and
agreeably to law in such case made and provided, the above obligation to be void,

otherwise to remain in full force and virtue.

Attest,
Richard Roe,
Clerk C. O.
Letters

113.

James Saunders.
Julius Smith.
Robert Anderson.

(L. S.)
(L. S.)
(L. S.)

of Guardianship,
By the honourable the inferior court of said county
)
sitting for ordinary purposes.
To James Saunders, of the said county, greeting.
"Whereas, William Stiles, orphan of John Stiles, deceased, (or
illegitimate child, or idiot, or lunatic, as the case may be,) is possessed in his own right of a considerable estate, by means whereof
the power of granting the guardianship of the said William Stiles to
us is manifestly known to belong, and for the better
securing the
estate, and more ample maintenance and education of said orphan,
and from the integrity and confidence reposed in you, we do hereby
commit the tuition, education, and guardianship of the said William
Stiles, to you, the said James Saunders, you assenting thereto by
your acceptance of these letters: herein charging you, that you
maintain and cause to be educated said orphan, in such manner as,
shall be suitable to his interest and circumstances, during his minority;
and that you inquire into, and take charge of his estate, both real and
personal, and all other things to do, which by law you ought to do,

Georgia,
Baldwin County.

)
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for your said ward ; of all which a true and perfect account you
shall render to the first term of the court of ordinary for said county
in every year during your continuance in office. And lastly, we do
hereby constitute and appoint you, the said James Saunders, guardian of the aforesaid William Stiles during his minority, (or lunacy,
or

.

insanity, as (he case may be.)
Witness the honourable James Murray, one of the justices of the
said court of ordinary, this the tenth day of August, one
(L. S.) thousand eight hundred and thirty-five.
Richard Roe, Clerk C. O.

Note.—All

guardians must be

sworn

Warrant

114.

before the court.—See ante,-sec. 30.

of Appraisement.

) By the honourable the inferior court of said
county sitting for ordinary purposes.
Jacob Lee, Joseph Jones, Charles, Miller, and
Henry Browning.
These are to authorize and empower you, or any three of you, to
make a just and true appraisement of the estate, real and personal,
(ready money only excepted,) of John Stiles, late of said county,
deceased, in dollars and cents, as shall be produced or shown to you
by James Saunders, the executor (or administrator) of the estate of
the said John Stiles: you, and each of you, first taking the oath required by law, before some justice of the peace for said county, and
that you will return the same, certified under your hands, and also a
certificate of your havihg taken the oath thereto annexed unto said
executor (or administrator,) within the time prescribed by law.
Witness the honourable James Murray, one of the justices of the
said court of ordinary, this the tenth
(L. S.) thousand eight hundred and thirty-five. day of August, one
Georgia,

Baldivin County. (
To William Temple,

Richard

For the oath of the

appraisers

see

Roe, Clerk C. O.

ante, s. 12.

115. The following is the form of an inventory .and
with the necessary certificates annexed to it.

appraisement,

Cash found in hand, the property of the deceased,
$100 00
One house and lot in the town of Milledgeville, valued at 1,000 00
One vacant lot in the town of Eatonton, (not viewed by
the appraisers,)'
- •
One lot of land, number ten, -in

the first district, Houston

county, (not viewed by the appraisers,)
One negro man named Joe, valued at One
Edmund,
woman
One
One black horse,
One red cow,

Twenty sheep,
Eighty hogs,
One wagon,

600 00
700 00
500 00

Lucy,
.

100
15
40
150
100

00
00
00
00
00

Chap 14.]
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Ten plough hoes,
.
Nine axes,
........
Five pair of trace chains,
One note of hand, given by Wm. Wood, dated 1st Nov.

1834, and payable at ten days,

....

20 00
18 00
5 00

300 00

Certificate of the Appraisers.
We do

certify upon oath, that as far as was produced to us by the
(or administrator), the above and foregoing contains a true
appraisement of the estate of John Stiles, deceased, to the best of
our judgment and
understanding, this tenth fay of August, 1835.
executor,

William Jones, )
Richard

Peter

Winn, > Appraisers.
Ward,
)

1 do hereby certify that the above appraisers were sworn' to perform their duty as appraisers, according to law, this tenth of August,
one thousand eight hundred and thirty-five.
I. T. Cushing, J. P.
116. An account of sale of the

personal* property of John Stiles,
public outcry, on the tenth day of August, one
thousand eight hundred'and thirty-five, upon a credit of twelve months,
deceased, sold at

viz.—

One black horse,
One red cow,
Ten sheep
Do.

Forty hogs
Do.

Wagon,
Five plough hoes,
Five plough hoes,
Four axes,
Five axes,

Five

pair chains,

$100 00

purchased by Jacob Moore,
do.

do.
do.

John Reid,
Peter Smith,

-

Benjamin Young,

do.

Ralph Williams,

do.

Joshua Wood,
William Park,

do.
do.
do.
do.
do.
do.

William Park,
James Swain,

Stephen Lane,
John Brown,

Henry Thomas,

15
20
20
80
85
120
10
10
5
10
5

00
00
00
00
00

00
00
00
00
00
00

$480 00
The following are given as suitable forms of returns to be made on oath,,
annually, by an executor or administrator, which may serve as a; guide
also for a guardian, with slight variations to suit the case.
Two forms
are given in order to suggest the propriety and convenience of so connecting the transaction of this important branch of an administrator’s duty
as to enable him to know the standing of his accounts by reference to the
last return; and by regularly numbering them he will readily know if any
are

lost

or

mislaid.

Where sale is made of real estate or of negroes, it should be stated ; and as the
prescribes the mode and appoints the day of making such sales, it would be well
state these facts in the caption, that it may appear that such sale was made in pur-

*

law
to

suance

of law.
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JDr.

RETURN No. 1.

Cr.

0/Richard Williamson, deceased, in ctccounl current with Susan
Jan. 1828, to 31if Dee. inclusive.)
By cash on hand at the death of the
cash paid clerk court
The Estate

Williamson, Adm'x, (.from 1st

To
of ordinary, as per
voucher
To do. funeral expenses,
To do. physician’s bill,
and expenses of last

intestate, as mentioned in the
$190 0Q
$7 37J
appraisement,
2, 28 50
By cash received at the sale of
perishable property, sold 20th
March, as pr. ac. of sale rendered. 50 00
3, 45 00 By cash received for the hiref of
negroes and rent of land for the
4, 140 371
year 1828., as pr. ac. of hiring
422 00
and renting rendered,

No. 1,

.

illness,
To do. Alfred Thomas
on note,*
To do. David Watsoh
on

proven

clothing,

To commissions

on

76

cent.

-

By cash collected of Thos. Weaver
on note, including interest up to
1st

$6

-

on

,18 10

$277

paid out, at 24 per

To commissions

38 40

6
6

account,

To do. for negro

•

Nov. 1828,

-

By cash realized on the loan of $200,

94

at

interest,

-

43

56J

16 00

$515

66£ received, at 2£,

12 88

To commissions on $16
interest realized, at 10,
Balance on hand 31st

1 60

21 42
422

December, to balance,

391

j $721 561

$721 561
Returned 10th January, 1829, by
S. Williamson, Adm’x.

Cr.

RETURN No. 2.

Dr.

of Richard Williamson, deceased, in account with Susan Williamson,
Adm'x, (from 1st January, 1829, to 31s! December, inclusive.)
To cash paid clerk court of
By balance in favour of the estate
$422 391
from return No. 1, ordinary, for examining,
By cash for hire of negroes and rent
reporting, and recording
of land for the year 1829, as per
last return, as per voucher No. 7, $1 121
account of hiring and renting
To do. cost recovered against
400 00
the estate,rendered, *
8, 13 121
To do. for board and tuition
By cash realized on the loan' of
The Estate

of James and

Susan,

the year

$400 at interest,

or*

phans of the intestate, for
1828,

200 00
6 00

9,

To do, for printing,
10,
To commissions .on $400,
10 00
at 21 per cent.
To do. on $220 25 paid out,
at

2£ do.

J

5 60

-

To do. on $32 interest
alized at 10,

32 00

re-

3 20
18 70

Balance

on

hand 31st De-

cember, to balance,

615

441
$854 391

$854 391

Returned

January 15th, 1830, by
S. Williamson,

Adm'x.

The administrator should be careful in paying off notes rendered against the deceased, to have
special receipts entered on them to this effect: “ Received of A. B., administrator on the estate of
C. D., deceased, the full amount of the within note, including interest up to this date,
182-,”
otherwise such notes cannot be received as proper vouchers ; for it is not unfrequently the case
that persons take up notes and retain them among their papers without defacing them, in which
state they might chance to fall into the hands of a corrupt administrator, and be returned by him
to the court, and passed to his credit as having been paid off since the death of the maker. The
same in regard to
open accounts, and indeed all other evidences of debt which were created prior
to the death of the intestate^
t There should be a separate return made of the hire of negroes and rent of land, specifying
the names of the negroes, to whom hired, terms of hiring, and the amount.
*
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Form,

117.

of a Receiptfor a Legacy.

$500 00.
*
Received, this tenth day of August, eighteen hundred and thirtyJive, of James Saunders, executor of the last will and testament of
John Stiles, late of Baldwin county, deceased, the sum of jive hundred dollars, in full of a legacy bequeathed to me in and by the last
will and testament of the said John Stiles.

William Stiles.

Apprentice's Indenture.
This indenture, made and entered into by and
Baldwin County. ) between the honourable the inferior court of said
county sitting for ordinary purposes, of the one part, and James
Saunders, of the same place, of the other part, witnesseth : that the
said court of ordinary hath, this day, by the consent of all parties concerned, bound and put as an apprentice to the said James Saunders,
William Stiles, orphan of John Stiles, late of said county, deceased,
to#; learn the art or mystery of a carpenter, and after the manner of
an
apprentice, to serve him from the day of the date hereof during
the full term of five years, all' which time his said master he shall
faithfully obey ; he shall do no damage to his said ‘master, nor see it
done by others, without giving him notice thereof; he shall not contract matrimony within the said term ; he shall not .absent himself by
day or by night from his said master’s service without his leave,
but in all things behave himself as a faithful apprentice ought to
do, during the said term ; and the said master shall use the utmost
of his endeavours to teach and instruct the said apprentice in the
trade and mystery of a carpenter, and provide for him the said
apprentice sufficient meat, drink, apparel, and lodging, and all other
things fitting for an apprentice, during the said time j and the said
master is to give the said apprentice the schooling and education
required by the act of the legislature in such cases made and pro118.

Georgia,

1

vided.
Witness the honourable James Murray, one of the justices of the
said court of ordinary, this the tenth day of August,

(L. S.)

119.

one

thousand
'

eight hundred and thirtyfive.
Richard Roe, Clerk C. 0.#
Form of Master's Bond.

Georgia,
)
Know all men by these presents, that we, James
Baldwin County, j Saunders and Julius Smith, are held and firmly
bound unto the honourable the justices of the inferior court of said
county, sitting for ordinary purposes, and their successors in office,
in the sum ofJive hundred dollars, for which payment, well and truly
to be made, we bind ourselves, our heirs, exeeutors, and adminis*
It will be seen by reference to Clayton’s Justice, page 165, that the foregoing'indenture is signed by the party to whom the indenture is to be delivered. This is evidently erroneous ; as nothing can be more absurd than to cause the party himself to

sign the instrument by authority

o{ which he is to hold the apprentice
oo

to servitude.
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jointly and severally, firmly by these presents.

Sealed yvith

seals, and dated this tenth day of August, one thousand eight
hundred and thirty-jive. *
The condition of the above obligation is such, that whereas the
court aforesaid has this day bound unto the said James Saunders,
orphan of said county by the name of William Stiles, son of John
our

Stiles, deceased, of the age of sixteen years, for jive years, or until
he shall arrive at the age of twenty-one. Now if the said James
Saunders shall treat, use, and deal with the said orphan agreeably
case made and provided, then the above obligation
else remain in full force and virtue.

to

the law in such

to

be void, or

Attest,

James Saunders.
Julius Smith.

(L. S.)
(L. S.)appropriate form for the marriage
when to be performed by a magistrate.

Richard Roe, Clerk C. O.
The following is suggested as an

ceremony,
120. Beloved friends, we are about to

celebrate and solemnize

a

marriage contract, between A. B. and C. D., which is an honourable
estate, instituted of God in the time of man’s innocency, and therefore should not be taken in hand unadvisedly, but reverently, discreetly, and in the fear of God. I therefore feel it my duty to enjoin
upon all persons present, that if they, or any of them, know any just
objection to this marriage, they now declare it, otherwise for ever
hereafter hold your peace.
[He may then cause them to join their right hands,
the marriage covenant in these words;]
Will you, sir, take this l^dy to be your lawful and

and pronounce

married wife ;
solemnly promising and agreeing, before" God and these witnesses,
that you will be to her a faithful and affectionate husband, and, forsaking all others, will cleave to her alone, until you shall be separated by death 1 '
[ To which the bridegroom will answer, “ I will." Then, addressing the bride,
Will you, madam, take this gentleman to be your lawful and
married husband; solemnly promising and agreeing, before God and
these witnesses, that you will be to him a faithful, affectionate, and
obedient wife, and, forsaking all others, will cleave to him alone, until
you shall be separated by death ?
[To which the bride will answer, “ Iwill." The justice may
then conclude by saying,}
Forasmuch as this gentleman and this lady have consented to
be united in the holy bands of wedlock, and have witnessed the same
before God and these witnesses, I now pronounce them to be man
and wife together, agreeable to the laws of God and this state.

Whom, therefore, God hath thus joined together, let no
asunder.

put

Fees

of the Clerks of the Courts of Ordinary.
Receiving application and granting citation
Signing warrant of appraisement,
121.

man

$1- 25

62*

Chap. 15.]
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1 25

Signing the probate of will
.....
Recording will or other paper, per copy sheet (of 90 words)
A certified copy of a will or other paper, per copy sheet
Receiving and recording an appraisement, if under $100
If above $100

?!
62i
1 25
1 25

-

Receiving an application and granting letters dismissory
Granting citation to show cause why administration should
not be repealed or set aside
----Granting letters of administration or letters testamentary
Entering caveat against administration being granted or

will proven
For attending

2 50
2 50

-

judges for determining a caveat, per day
marriage license -----Recording do.
'Examining return of account and vouchers in each case
Recording return of accounts current ....
Registering a birth, in each case 'Every certificate of such registry
....
For recording executor’s, administrator’s or guardian’s
For every

bonds

-

-

-

-

-

Issuing letters of guardianship
Taking a bond for guardian -----Making out and signing indenture of apprenticeship -

Rul* nisi, in each case ------Rule absolute, in each case
-

Issuing

process against persons
ment, in each case
:
For every additional copy
Issuing process against persons
returns

-

-

-

-

-

-.

in default for not making

-

For every additional copy
For every subpoena
For entering an appeal and

superior court

charged with mismanage-

-

-

-

-

1 25
1 25
1 25

31*
50

62£

25
25

62i
1 00
50
1 00
50
50

50
25

50
25
12i

transmitting proceedings to the

-------

2 00

CHAPTER XV.
CLERKS

OP

1. These officers
manner as

which,

see

THE

are

SUPERIOR AND

appointed

on

the

INFERIOR

same

COURTS.

day and in the

same

sheriffs, and their vacancies supplied in the same way; for

Sheriffs.

2. The clerks of the

superior and inferior courts shall take their

oath of office, and give the security required by law, in ten days after
they are notified of the arrival of their commissions; and upon their
failure to do so, three or more justices of the inferior court may declare their appointment vacant, and order a new election.—Prin.

Dig. 121.

292

,

[Part III.

CLERKS.

3. The said clerks shall, before they enter upon the duties of their
appointments, and after being commissioned by the governor, take
the following oath before one of the judges of the superior court or a
justice of the inferior court of the county :—“ I do solemnly swear (or
affirm) that I will truly and faithfully enter and record all the orders,
decrees, judgments, and other proceedings of the superior (or inferior)
court of the county of
, and all other matters and things which by
law ought by me to be recorded ; and that I will faithfully and impartially
discharge and perform all the duties required of me, to the best of my
understanding.” And shall also enter into bond, with one or.more
good and sufficient security or. securities to the governor for the
time being, in the sum of three thousand* dollars, conditioned for
the faithful discharge of the duties required of them: and the said
clerks shall, in virtue of their offices, be justices of the peace so far
as to administer all oaths appertaining to the business of their offices.
—Prin. Dig. 214.
4. The said clerks shall be allowed to appoint a deputy or deputies, in the same manner and under the same rules and regulations as
deputies of sheriffs are now by law appointed, who may continue in
office during the term of his or their said principal or principals, unless specially removed: Provided, always, that in case of the death,
resignation, or disability of the said principal clerk or clerks, the power
and authority of the said deputy or deputies shall cease and determine;
and that the said several principal clerks shall, in all cases, be responsible for the acts of each and every of their said deputies and agents.

'

—]lb. 122.
5. It shall be the duty of the justices of the inferior courts to purchase or cause to be purchased out of the county fund a sufficient
number of well-bound blank volumes for the clerks of the superior,
^

inferior, and courts of ordinary, of their respective counties; and it
shall be their duty to letter, or cause to be lettered and indexed said
volumes as they in their judgment may think proper, and have them

immediately entered

the minutes of the court. And the justices
expiration of each year, cause said clerks to
procure a schedule of the books in their respective offices, and have
the same duly recorded.—lb. 117.
6. The clerks of the several courts in this state shall copy into a
book of record all the proceedings in all civil cases in said courts re-*
spectively, which entry of record shall be made within forty days (but
see section 8) after, the determination of
any cause, and the said clerk
shall be allowed the sum of ten cents for every hundred words for
recording such proceedings, to be taxed in the bill of costs. And the
said clerks shall also keep regular and fair minutes of all- the proceedings in any of the said courts, which shall be signed by the judge of
the superior or presiding justice of the inferior court'(as the case may
be) prior to the adjournment from day to day.—lb. 213,214.
on

aforesaid shall, at .the

'

7. The inferior courts shall be authorized to institute

*
The clerk of the inferior court of Wilkes county to
—Daw. Comp. 114.

a

suit

or

give bond in the

sum

of $5000.

suits

Chap. 15.]
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in the superior court upon the bond or bonds of any clerk who has
failed or negleeted to copy into a book of record all the proceedings
in all civil cases in said courts respectively, according to the true' intent and meaning of the 34th section of the act of the 16th February,

1799, (the

foregoing 6th section,) or who shall hereafter fail or neglect

record the
shall recover

proceedings of said courts as herein after required, and
damages for the neglect or failure of such clerk, in
manner aforesaid, according to the rates for recording said proceedings, in all the cases in which such clerk shall have failed or shall
fail to record, or which he shall have imperfectly recorded, or shall
imperfectly record : and incase there be no valid bond of said clerk,
it shall and may be lawful for said superior court to cause said clerk,
by a rule or order of said court, to pay into the hands of the county
treasurer such sum or sums of money as it shall appear to said court
that such clerk has received or shall receive as fees for recording of
proceedings in cases in which he has or shall fail or neglect to record,
or has or shall
imperfectly record, and to enforce such order by process of attachment: Provided, when it shall
appear that said clerk
has not received the recording'fees m any case or cases, the amount
of such fees shall not be included in the damages herein required to
be collected, nor in the sum herein directed to be paid.—Daw. Comp.
to

228.

.

,

8. The proceedings in all cases, criminal as well as civil, hereafter determined in the several courts of. law and equity in this state,
shall be fully and fairly copied by the clerks of such courts respect-

ively into record books of a substantial nature, previous to the next
term of such courts after the adjournment of the court in which such
shall be determined.
9. All suits of a civil nature

cases

cognizable in the said courts respectively, shall be by petition to the court, which petition shall contain the
plaintiff’s charge, allegation, or demand, plainly, fully, and distinctly
set forth, and be signed by the plaintiff, or his, her, or their attorney, and to which petition the clerk shall annex a process, signed by
such clerk, and bear test in the name of one of the judges or justices
of such court.—Prin. Dig. 206.
10. Where the attendance of any person shall be required as a witness in any of the courts aforesaid, in any cause depending therein, it
shall be the duty of the clerks of said courts respectively, on application, to issue writs of subpoena, directed to the persons whose attendance shall be required, where such persons reside within the
county*
in which such cause may be depending, which writ of subpoena shall
express the cause and the party at whose suit it shall be issued.—lb.
210.
11. The clerk of the court shall

annex a panel of the jury containing the names of the persons drawn to serve on the grand inquest
exactly transcribed from the minute-book, to the precept for summoning such grand jury, and shall annex another panel containing the
names of the persons drawn as petit jurors for the trial of civil and
criminal cases, exactly transcribed as aforesaid, to the precept for
*

Female

testimony in all civil

cases may

be taken by interrogatories.—See that title.
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summoning the petit jurors, in the mandatory part of which precept
shall be written the words following, viz. “ The several persons
■named, in the panel hereunto annexed
which precept, with the several panels annexed as aforesaid, shall be delivered by the clerk of the
court, within three days after the drawing of such juries aforesaid, to
the sheriff of the county or his deputy.—Prin. Dig. 215. See fchap.
Jurors.
12. The clerks of the superior courts are authorized to record all
deeds for land lying in the county of which he is the clerk, and to 'receive for the same fourpence* per copy sheet of ninety words.—lb.
112.
13. It shall not be lawful for the clerks of the superior court, or
any other officer of the state, to enter on record, in any book of record
by them kept, any deed of manumission, or other paper which shall
have for its object the manumitting and setting free any slave or slaves:
and the party offending herein shall forfeit for every deed or other
paper so recorded the sum of. one hundred dollars, to be recovered
by action of debt or indictment in any court having cognizance thereof; the one half to be paid to the patty who shall sue or prosecute
for the same, and the other half to the use of the county where the
offender may reside.f—lb. 457.
14. For the duty of the clerk of the superior court in administering the oath and granting certificate to persons intending to introduce slaves into this state, see p. 1, c. 13, s. 1.
15. It shall be the duty of the clerks of the superior and inferior
courts of the several counties in this state to lay before the inferior
court of their respective counties, at the first annual session of said
courts, a correct statement of the several sums of money received for
county rates or taxes, or fines, forfeitures, impositions, licenses, or
otherwise, in such method as that the nett proceeds of the whole revenue of such county, and the amount of the several disbursements in discharge of the several demands against such county, may distinctly appear: and if any ofthe said clerks shall divert, misapply, or conceal
any of the money belonging to such county, he shall forfeit and pay
to and for the use of such county double the money he shall be found
so to have diverted, misapplied, or concealed, to be recovered before
any court having jurisdiction of the same ; and it shall further be the
duty of said clerks to record such statement of county funds in proper
books, to be provided at the expense of each county.—Prin. Dig. 117,

118.

16. It shall be lawful for the justices of the inferior court, or a majority of them, in each county respectively of this state, when any
clerk of the inferior court may or shall refuse or neglect to pay over
any money or moneys belonging to the county funds, deposited of
paic[ to him for the use of the county for which he is the. clerk, .to
issue ah execution against such clerk, and his security or securities,
*

This

fee, allowed by the act of 1785, stands repealed by thegeneral fee bill of 1792,

which allows six and a quarter cents per copy sheet (ofninety words) for recording any
instrument of writing.—See fee bill.
t By the act of 1818, this section is construed to inhibit the recording only of so much
of any instrument as shall relate to the manumitting or setting free any slave or slaves.
Prin Dig. 466.
—
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directed to the sheriff or other officer authorized to execute

the'same,
the estate, both real and personal, belonging to the said clerk, and his securityor securities, as
the case may be, or so much thereof as will be sufficient to satisfy
such execution, and costs thereon; and such other proceedings shall
Commanding him to levy the

be had thereon

ments.—Prin.

as are

same on

usual

Dig. 118.

other officers to pay over

on other executions issued upon judgFor the mode of compelling clerks and
money by them collected on executions,

ante, ch. 4, s. 15.
17. It shall be the duty

see

of all clerks of the inferior courts, of any
county within this state, to give a receipt or receipts for any sum

of money by them received of and from any officer or other
whatsoever for county purposes, or for moneys on any account belonging to the county.—Daw. Comp. 201.
18. It shall be the duty of all county officers, or any other person or persons who
may receive any sum or sums of money arising
from the sale or sales of estrays, (or other means, when such money
belongs to any county,) shall pay the same over to the clerk of the
inferior court (or county treasurer) of such county, and shall take a
receipt or receipts from the clerk of the. inferior court of the several
and respective counties; which receipt the officer, or other person
paying the money, is hereby directed to demand, and the said clerk
required to give, and the officer or person paying the money and
taking the receipt or receipts shall return the same to the clerk of
the superior court'of the county where the money was paid, within
twenty days from the payment of the same. And it shall be the
duty of the clerks of the superior courts within this state to receive
and keep a regular and fair file in office and entry in a book to be
kept by them for that purpose, all such receipts by them received,
to be laid before their several grand juries, whenever called for by
said grand juries. And for each receipt received, filed, and entered upon such book, the said clerk shall receive the sum of twelve
and a half cents out of the county funds, and shall be allowed the
same on presenting a statement of his account to the inferior court;
and when passed by such court, the same shall be entered in the
books of accounts kept by the clerk of the inferior court.—lb.
or sums

person

201.
19. For each and every

neglect or violation of the two preceding sections, the party neglecting or violating the same shall, upon
conviction, be fined in a sum not less than one hundred, nor more
ih&nfive hundred dollars.—lb.
20. It shall be the duty of the clerks of the inferior courts in the
several counties in this state, annually at the first term* of the superior court in their respective counties, to make and exhibit to the
grand jury a full and complete statement of the county funds, showing the receipts and expenditures of their said counties for the preceding year, in which statement they shall specify, not only the moneys by them received and paid out, but the names of the persons
*

See

sec.

31.
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whom the

from

same

has been received, and for and

on

what

ac-

has been

paid out. And every clerk failing to comply with the requisitions of this act, may for the said offence be presented by the grand jury for malpractice in office, upon which said
presentment it shall be the duty of the attorney or solicitor general
to prosecute as in other cases of presentments by the grand juries
for offences punishable by law; and on conviction the said clerk
may be fined, or fined and removed from office, at the discretion of
the court. For the services required of clerks by this section, the
justices of the inferior court may allow such compensation as is reasonable and just.—Daw. Comp. 112, 113.
21. All county officers, in each county in this state, in whose hands
any money belonging to the county or state shall come, shall prepare
and keep a fair, good, and substantial leather bound book, in which they
and each of them shall enter, in a regular and distinct manner, all mo-,
neys by them received on account of the state or county, or from any
other public source, in such a way as may be seen how much, and at
what time, the said money was received ; and, in like manner, how
the same has been expended or- disbursed, with the items of each expenditure; and at the expiration of every three months, the debt and
count

the

same

credit side of each account shall be struck, so

that the state of the

ac-

And it shall be the duty of the county treasurer, or if none has been appointed, then the clerks of the superior
or inferior courts acting as such, shall at every second term* in each
county lay before the grand jury a fair abstract from said book. In
case of neglect or failure of such officers to perform the duties hereby
assigned them, they shall be liable to a fine of twenty dollars for each
offence, to be recovered in any courtof record having competent jurisdiction; the whole penalty to go to the person prosecuting the party
offending.—Acts of 1831, 90.
22. During the legal office' hours all persons shall have access to,
and a right to inspect the aforementioned books, and to take extracts
therefrom; and the person keeping the same shall be entitled to receive twenty-five cents for each inspection; and should any of the
aforesaid officers refuse any citizen an inspection of said books, such
officer so offending shall be liable to the penalty and prosecution as
prescribed in the foregoing section.—lb.
23. It shall be the duty of the clerks of the inferior courts of the
count

may

be known.

several counties of this state, to
sons

keep a register of the

name

appointed notaries public, in their respective counties

;

of

per-

and said

clerks shall be entitled to have and receive from the person so appointed, as a compensation for the service so rendered, the sum of
two dollars.—Daw. Comp. 214.
24. All executions shall be issued and signed by the clerks of the
several courts in which judgment shall be obtained, and bear test in the
name of one of the
judges or presiding justices of such courts, and shall
be directed to all and singular the sheriffs of this state.—Prin. Dig. 222.
25. In all cases where a verdict shall be rendered, the party in
*

See

preceding section.
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whose favour it may be, shall be allowed to enter and sign judgment
thereon at any time within four days after the adjournment of the court,
at the clerk’s office, for the amount of such verdict and all legal costs
recoverable thereon; and no execution shall issue on any verdict,
until such judgment shall be entered, and signed by the party or his

attorney; and all the property of the party against whom such verdiet shall be entered, shall be bound from the signing of the first

judgment; but where several judgments shall be of equal date, the

first execution delivered to the sheriff shall be the first satisfied: Provided always, that any party against whom such judgment shall be en-

tered, may enter good and

sufficient security, either in open court or
in the clerk’s office, within the time aforesaid, for the payment of
the judgment and costs within sixty days; and if such party shall not
pay

the

same

agreeably thereto, execution

may

issue against such

party and the security without any other proceeding, thereon: and
Provided also, that in case either party shall be dissatisfied with the
verdict of the jury, then and in, all such cases either party may,
within four days after the adjournment of the court in which such
verdict was obtained, enter an appeal incthe clerk’s office of such

court, (as matter of right;) and if such verdict shall be obtaiued in
the inferior court, it shall be the duty of the clerk thereof to transmit such appeal to the clerk of the superior court of the county in
which said verdict shall be obtained, who shall enter the same on the

appeal docket; which appeal shall be admitted and tried by a special
jury, provided, the person or persons so appealing shall, previous to
obtaining such appeal, pay all costs which may have arisen on the
former trial, and give security for the eventual condemnation money,
except executors and administrators, who shall not be liable to give
such security ; but if on hearing such appeal it shall appear to the
jury that the appeal was frivolous, and intended for delay only, they
shall assess damage to the party aggrieved by such delay, not exceeding twenty-five per centum on the principal sum, which they shall find
due; and such damages as shall be so assessed, shall be specially
noted in the verdicts of such
withdraw an appeal after it

jurors, and

no person shall be allowed to
shall be entered, but by consent of the
parties.—Prin. Dig. 211, 212.
26. The respective clerks of the superior and inferior courts of
this state shall keep regular subpoena dockets, and the said clerks
of the superior court shall also keep separate dockets for all criminal
cases, which shall be entered in their regular order.—lb. 222.
27. Where it shall appear by the sheriff’s return on any execution or executions that the same has been paid by a security or
securities, it shall be the duty of the clerk to make such entry in
such docket book, and such security or securities shall have the use
and control of said execution, for the purpose of remunerating him
or themselves out of the
principal for whom lie or they stood security.

«—lb. 222«
28. By the act of 1807, the clerks of both courts, as well as the
clerk of the court of ordinary, are required to keep their offices at
the courthouses, or within one mile thereof, in their respective coun,

pp
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or be subject to a fine of $30 a month, so long as they fail to.
comply with the law; but to this law the exceptions are so numerous, as to make it necessary to refer to the different laws making the
exceptions.—Prin. Dig. 119.
29. The clerks of both courts shall perform all the duties of their
respective offices between the time of the elections and commissioning their successors, with all the responsibilities to which they are
liable previous to such election. They must apply for their commissions within twenty days after their election, and keep their re-

ties,

34.'

cords in books well bound.—lb. 120.
30. It shall be the duty of the clerks aforesaid to
their successors in office
respectively, all the books

deliver over to
and papers appertaining to their respective offices, within five days after their
successors are qualified: Provided, that the said clerks shall make
out and deliver to their successors in office
respectively, upon
oath, a fair and correct schedule of all the papers relative to any
unfinished business in their said offices respectively, in term bundies, and all other papers and books appertaining to said office, in
good order.—lb. 116, 117; and see ante, p. 1, c. 8, s. 14.
31. In

case of unavoidable accidents
in any county shall not be held at

whereby the superior
the time appointed for
holding the same, it shall be the duty of the clerks of such court to
adjourn the same from day to day, not exceeding two days; and if
the said court should not sit within the two days as aforesaid, such
clerk shall then adjourn the same to the next term.—lb. 205.
32. The clerks of the superior court of this state shall be authorized, whenever they are informed by the presiding judge that it
is not possible for him to attend the regular term of said court, from
sickness or other causes, to adjourn the same to such time as he
courts

may direct; and shall moreover advertise the same at the courthouse of the county in which said court is to be held, and one or
more times in some
public gazette of the state.—Daw. Comp. 211.
33. If from any circumstance a majority of the justices of the in-

ferior court, in any

of the counties of this state, should fail to attend
regular term of said inferior courts, or at any adjourned term,
it shall and may be lawful for any one'of the justices of the inferior
court in the county where such failure may take place, together with
the sheriff or his deputy, coroner or constable, and the clerk of said
court, to adjourn said court to such time as they in their judgment
may think proper.—lb. 211.
at

the

,

From and after the 20th of December, 1834, suitors shall not
be required to pay the court costs, or any part thereof, at the several
progressive steps or stages of their suits, as has been required by
the decision of some of the courts; but that the mode heretofore

practised in other courts, viz. the taxation of the costs which plain-

tiffs were supposed to have paid to the entering up of judgment, in
the judgment of the plaintiffs, be, and the same is hereby declared to
be the true intent and meaning of the act of 1792 upon this subject j
and that the officers of courts be, and they are hereby prohibited
from

bill,

demanding or receiving the cost or fees which the said fees
the acts amendatory thereof, prescribes, until after judg-

or
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ment, and then to be raised

by the execution of plaintiffs from de-

fendants, if enough can be collected for such purpose; if not, then
by afi-fa. or ca. sa., issued under the order of the court first had and
obtained, out of the plaintiffs.—Acts of 1834, 93.
The following is a Table of the Fees to which the Clerks of the
Superior and Inferior Courts are entitled respectively, corrected up

to the year

1835.
Clerks’ Fees

35.

in

Criminal Cases.
$ cts.

Every writ and seal
Every panel ofjury

3H
31*

-

Order for fine

on a juror, (unless excuse be made,) and entering the same
Ordering a fine peremptory, entering, and reading Copying the same for the attorney (or, solicitor) general Fee on a writ of capias arid seal
----For attendance in hearing a motion in arrest of judgment,
or at the judge’s chambers on a
petition preferred, or a
habeas corpus, or to take the examination or information

of any person

-

Taking an examination, information,
sheet

-

-

Drawing a warrant'
A commitment

or

,,

or

affidavit,

93*
per cop;
7At
0

-

31*
31*

-

liberate

acknowledgment of bail before the judge, o
in court, and drawing recognisance thereof Every subpoena ticket -----Every arraignment or charging a defendant with indict
ment, if found guilty
Entering plea
------Calling a jury
Attendance on every case tried
-.
Every sentence or judgment, and entering the same
Copy of every indictment or other paper, per copy sheet
Copy of judgment to the sheriff, and order thereon Calling a traverse, or discharging a recognisance
Recording the proceedings of a cause, per copy sheet
Every person acquitted by proclamation
Every search
------Taking

an

.

A writ of dedimus potestatum
Renewal of capias ------36.

31*

-

-

-

31*
31*
31*

Fees

op the

Clerk
in

op the

.

31*
15f
15*

31*
31*
8*
31*

31*
7VV
31*

15*
1 25

31*

Superior Court

Civil Cases.

Every suit commenced therein, if settled before judgment,
and for each nonsuit
For each copy of a writ,

62*
15f

where there

defendant, after the first copy

$ cts.
1 87*

are more than one
621
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.Every suit so commenced and prosecuted to judgment, ineluding every service to entering up satisfaction For each appeal, if settled before verdict For each appeal prosecuted to judgment, including every
service to entering up satisfaction
....
For every writ of subpoena and ticket
....
For a writ of partition of land
.....
For issuing a commission to examine witnesses
For making out letters of guardianship and taking security
For every order for sale of land, and copy thereof Recording any instrument of writing, per copy sheet (ninety
words)
r
- '
Every search
A certified copy of any record, per copy sheet (ninety
words)

$ cts.
3 75
1 25
2 50

15f
3 75
1 25
1 25

62*
15#
TVs

-

foreclosure of any

For every

mortgage, and recording pro-

ceedings --------Every inquiry of title respecting property levied on by the
sheriff, and claimed by a third person ....
Recording proceedings in all civil cases, for every hundred

1 25
1 25

words

12*

For

performing the service required upon application of
persons intending to introduce slaves into this state
For entering and filing any receipt given by etny county
officer for public, money paid over for the use Of the
,

county
For every
of

-.-

-

-

.

12*

..

inspection of the book containing the account
public money in1 his possession
....

37, Fees

of the

Clerk

'

For each

case

of the

ment, not

in

settled before judgment, and each appeal to
.

Civil
$ cts.
1

(

writ, where there

defendant, after the first copy
cause

Inferior Court

25

Cases.

the superior court
For each copy of a

Each

3 00

are more

than

87*

one

.....

commenced therein and

62*

prosecuted to judgappealed from, including every service to

entering up satisfaction
......
subpoena tickets, commissions, and letters of guardianship, and inquiries respecting property claimed,
nonsuits, and any other service performed, the same
fees as are allowed to the clerk of the superior court.
Each appeal presented to judgment from a justice’s court

3 75

For

(including

If settled

every

service to entering

by the parties

For every inspection
of the county funds

up

satisfaction)

of the book containing the exhibit
-

1 25

62*
25

resolution of the General Assembly, passed 27th November, 1802,
the justices of the inferior court are authorized to allow their clerks, annually,
Under

a

a

compensation for extra services.
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It will be proper for the clerks
selves familiar with the following

and other county officers to make themprovisions of the law of 1792.—Prin. Dig.

178, 179.

Every public officer shall, if required, give a statement and receipt of the
demand, and upon refusal so to do, shall forfeit twenty-five shillings (five dollars thirty-six cents) with costs of suit, to be sued for and recovered before any justice of the peace; provided the suit is not delayed
longer than twelve months.
Public officers are required to have a table of their fees fairly and distinctly
written out, and exposed in some conspicuous place in their offices, under
pain of forfeiting fifty cents a day for every day they may neglect the
fees he may

same.

Any public officer who shall charge or take fees that are not allowed by
law, shall, on conviction, be dismissed from office.
Any public officer who shall presume, on any pretence whatever, to charge,
demand, or receive fees for services not done or performed by him, shall forfeit and pay to

the party aggrieved fourfold the sum so illegally charged,
demanded, or received, and shall be immediately dismissed from office.
Any public officer who shall demand and receive a greater fee than he is
entitled to, shall forfeit to the person aggrieved fourfold the sum so unlawfully taken, to be recovered with costs before any court having jurisdiction.
In case any public officer shall be sued as aforesaid, and the verdict be in
his favour, or if the plaintiff or prosecutor shall be nonsuited or discontinue
his suit, then such officer shall recover double costs.
All

penalties and forfeitures incurred as aforesaid (except such as fall withjurisdiction of a justice of the peace, and those payable to the party
aggrieved) shall be recovered without delay in the superior or inferior courts.

in the

Fieri Facias

38.

Georgia,

against the Property.

To all and

singular the sheriffs of said state,

Baldwin County.
greeting.
We command you, that of the goods and chattels, lands and
tenements of John Doe, (in your county,) you cause to be made one
hundred dollars, which Richard Roe, lately in the superior court in
the county aforesaid, recovered against John Doe, as well for dam-

ages, by reason of the non-performance of certain promises by the
said John Doe before that time made, as for costs and charges in
his suit in that behalf expended; whereof the said John Doe is
eonvicted, and liable, as to us appears of record; and have the
said moneys before the said court on the second Monday in January
next, to render to the said Richard Roe his damages, costs, and,
charges aforesaid, and have you then and there this writ.
Witness the Hon. Thomas Stiles, judge of said court, this the
tenth day of August, in the year of our Lord one thousand eight
hundred and thirty-five.
Peter Jones, Clerk.
39.

,Porm of an Execution against the Body.

Georgia,

) To all and singular the sheriffs of said state,

Baldwin County. )
greeting.
We command you, that you take the body of John Doe,
found in your county,) and him safely keep, so that you

(if to be

have his

body before the superior court, to be held for the county of Baldwin, on the second Monday in January next, then and there to satisfy
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Richard Roe the sum of one hundred dollars, which lately in our
said court Richard Roe recovered against John Doe, as well for

damages, by reason of the non-performance of certain promises by

the said John Doe before that time made, as

for his

costs and

charges by him in his suit in that behalf expended; whereof the
said John Doe is convicted, and liable, as to us appears of record,
besides your fees for this service. Herein fail not; and have you
there this writ.
Witness the hon. Thomas

Stiles, judge of said court, this the tenth

day of August, in the year of
and thirty-five.

our

Lord

one

thousand eight hundred
Peter Jones,

Clerk.

40. Form

of a Demand upon an Officer, who refuses or neglects to
pay over Moneys in his hands.
To Randall Nopay, clerk of the superior
Georgia,
court of said county.
Baldwin County.
Sir—Please to take notice, that I do hereby demand of you to pay
over to me all the moneys you have collected, and now in your
hands, on a fi. fa. issued from the superior court of said county,
returnable to the last September term of said court, Hugh Dobbs vs.
John Doe ; and upon your failing to do so, I shall hold you responsible, as well for the amount of money so in your hands, as for interest
at the rate of twenty per cent, per annum, from the day of the date
hereof until such money be paid over.
Given under my hand, this tenth day of August, eighteen hundred
and thirtyfive.
Hugh Dobbs.
'
.

I

[The following must be endorsed on the back of a copy of tte
foregoing notice, or on a separate piece of paper, and which must
accompany the notice, and both be presented to the next court from
whence the execution issued, when the officer neglects to pay over
the money, so as to make him chargeable with the twenty per cent,
per

annum.]

Georgia,
)
Before me, Isaac T. Cushing, a justice of the
County. J peace in and for said county, personally came
Hugh Dobbs, and being duly sworn, saith, that before serving the
within notice, he demanded of Randall Nopay, clerk, verbally, the
money raised upon said fi. fa. and that he refused or neglected to
pay the same ; and that he served the original, of which the foregoing is a copy, on the said Randall Nopay, clerk of said county, at
his residence, on the tenth day of August, eighteen hundred and
thirty-five.
Sworn to and subscribed before me,
Hugh Dobbs.
this 12th day of August, eighteen
hundred and thirty-five.
I. T, Cushing, J. P*
Baldwin

Chap. 16.]

ATTORNEYS.

303

CHAPTER XYI.
ATTORNEYS.

1. An attorney is one who is appointed to
turn, stead, or place of another.—1 Inst. 51.

do anything in the

Attorneys at Law.*
2. No person shall be debarred from advocating or defending his
cause before any court or tribunal, either
by himself or counsel, or

both.—Con.

art. 3. sec. 8.
3. All and every person or persons

whatsoever, who are citizens
of this state, may, on application to the judge of the superior court,
be admitted to practice as an attorney: Provided, such person
shall produce satisfactory evidence of his moral rectitude, aid shall

undergo an examination in open court,-upon a day assigned for
that purpose by the judge. And such applicant shall not be required
to have studied any particular length of time in order to his admission.—Prin.

Dig. 25. See rules of court, ante,

c. 9.
clerk of a court, or other person employed in his
office, shall be allowed to plead or practise in any of the courts of
this state during the time he may be so employed.—lb. 214 and 217.
4. No sheriff

or

5. If any

party, plaintiff or defendant, be nonsuited or cast by
neglect or misconduct of the attorney employed in
such suit; in all such cases the said attorney shall pay all costs that
may accrue thereby, and the court shall immediately enter up
reason

of the

judgment accordingly.—lb. 212.
6. Where an attorney may institute a suit in behalf of a person
residing out of the state, or the county in which the defendant may
reside, such attorney shall be liable for costs in case the suit shall
be dismissed, or the plaintiff be cast, and the clerk may issue execution against such attorney for the amount of such cost.
And in
case of a recovery by the plaintiff, and the sheriff shall return no
property to be found, the clerk may issue execution against such
plaintiff and the attorney, jointly, for the costs.
7. If any attorney shall retain in his hands any money received
by him for any client, after being by the court ordered to pay over
the same to the principal, he shall be struck from the list of attorneys, and never more be suffered to plead in any of the courts of
this state.—lb. 225.
8.

Attorneys at law may hold to bail in all civil cases.—Acts

of 1831, p.

137.

and entered into between any party, plaintiff
defendant, and attorney or attorneys at law, in writing or otherwise, shall be held and deemed null and void, whenever the said
attorney or attorney shall fail to attend in person, or by some com9. All contracts made

or

*
For the manner of admitting attorneys
and the clerk’s fee, see Daw. Comp. 228.

from the adjoining states and territories,
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patent attorney, to the suit or suits which he or they contracted
do, until the rendition of judgment.—Acts 1831, 139 and 149.
10. If any attorney or attorneys at law, as aforesaid, shall trans-

to

fer any note or notes, obligation or obligations in writing, taken or
received for his or their services as attorney or attorneys as afore-

said, and shall fail to attend to the suit or suits, in person

or

by

competent attorney, until the rendition of a judgment, he or
they shall forfeit and pay to the person or persons whom the same
some

was

from, double the amount so transferred, recoverable in
having jurisdiction of the same.—lb. 140.
Nothing in any existing law in relation to attorneys’ tax fees,

taken

any court

11.
shall be

so construed as to entitle any attorney to a greater tax fee
than two dollars in any one case.—Acts of 1832, p. 115. Where
the defendant prevails, his attorney shall be entitled to the fee in
lieu of the plaintiff’s attorney.—Prin. Dig. 176.
*

Attorneys in Fact..

12. All sales or conveyances of lands, &c., made by virtue of any
letters or powers of attorney, duly executed, which expressly give
power to sell land or other estates, and which shall be proved in this
state before any justice of the peace, shall be good and effectual in
law, to all intents and purposes whatsoever, the same as if the constituent or constituents had, by their own deeds. and conveyances,

actually sold and conveyed the same ; but no sale of lands made by
such power of attorney or agency shall be good unless made while
such power is in force; and such power shall be deemed and taken
to be in force until the attorney or agent shall have due notice of a
countermand, revocation, or death of the constituent.—lb. 113.
13. The following is an approved form of a general letter of attorney:—
Georgia,
) Know all men by these presents, that I, Richard
Baldwin County, j Roe, of the county and state aforesaid, for divers
good causes and considerations me hereunto moving, have made, ordained, and appointed, and by these presents do make, ordain, and
appoint John Doe of the county of Baldwin, in the state of Georgia,
my true and lawful attorney, for me and in my name, and for my
own proper use and benefit, to ask, demand, sue for, recover, and
receive of and from Peter Pay well of the, county and state last mentioned, (or from, all persons whatever who are indebted to the person
giving the letter of attorney,*) all such sum or sums of money, debts,
and demands whatsoever, which are now due and owing unto me
by
and from the said Peter Paywell, (or all persons whatever,) and to

have,

use,

and take all lawful

ways

and

means,

in

my name, or

other-

If the letter of attorney is to sell land, transfer stock, receive a dividend from a
bank, to vote for stockholders by proxy in any bank, to receive a legacy, or to do or
perform any other act or thing, let these objects, or any of them, be plainly and distinctly expressed in the power of attorney, instead of the one mentioned in the foregoing
form. And if it is to convey land, the land must be as particularly described in the
power of attorney as it would be in the deed of conveyance, and the power of attorney
ought to be annexed to the deed, and both recorded together.—Clay. Jus. 381.
*

•
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wise, and to compound and agree for the same; and acquittances or
other sufficient

receipts and discharges for the same, for me and in
and to do all other lawful acts
premises, as fully and in every
I myself might or could do, were I personally present at

my name, to make, seal, and deliver;
and things whatsoever concerning the

respect, as

doing thereof; and one or more attorneys under him, for the
aforesaid, to make, and again at his pleasure to revoke:
ratifying and confirming, and by these presents allowing, whatsoever
my said attorney shall in my name lawfully do, or cause to be done,
in and about the premises, by virtue of these presents.
In witness whereof, I have hereunto set my hand and affixed my
seal, this tenth day of Jlugust, in the year one thousand eight hundred
and thirty-five.
Richard Roe. (L. S.)
Signed, sealed, and acknowledged
the

purposes

before

me.

I. T.

Cushing, J. P.

If the letter of attorney is to be sent to
better to have it executed before a judge

another state to be there used, it is
of the superior or justice of the inferior court,* and annexed, the following certificates:—■

Georgia,
) I, Jafries Thompson, clerk of the inferior court
County, j for said county, do hereby certify, that Abet
Goodall, whose name appears to the foregoing letter of attorney as a
subscribing witness, is an acting justice of the inferior court, (or judge
of the superior court,) and that full faith and credit ought to be had
and given to his attestation as such, and that the same is in due form.
Given under my hand and seal of office, this the tenth day of Au+
gust, one thousand eight hundred and thirty five.
James Thompson, Clerk. (L. S.)
Baldwin

Georgia,
) I, Abel Goodall, one of the justices of the inCounty. \ ferior court for the county and state aforesaid, do
certify that James Thompson, whose name appears to the above and
foregoing certificate, is clerk of the inferior court for said county, and
that full faith and credit ought to be had and given to his attestation
Baldwin

as

such, and that the

same

is in due form.

Given under my hand and seal, this tenth day of
year one thousand eight hundred and thirty-five.
Abel Goodall, J. I.

August, in the
C.

(L. S.)

*

The only reason for this preference, is, that the clerk who certifies the official charof the justice of the peace (if such officer witnesses the instrument) has no official
connection with that officer, or any such record of his actings and doings as will enable
him officially to know the fact he is called on to certify ; and many very sensible clerks
will hesitate to certify a fact officially, that is only known to them in common with
acter

others,

as matter of public notoriety.
It is proper to add, that some legal gentlemen
thought it most prudent in all eases where such authentication is necessary, to
procure a testimonial, which, being signed by the governor, and issuing from the office
of the secretary of state, where the record of the justices9 or judges* commissions is1"
kept, is considered the highest evidence. In such case, the instrument may be witnessed by a justice of the peace, and the certiticate of the secretary of state, or testimonial that such officer is in commission, will supersede the necessity of any other cer-

have

tificates.

<iq

PART

A COLLECTION OF STATUTES

IV.

OF THE STATE OF GEORGIA

UPON VARIOUS SUBJECTS OF INTEREST, BOTH
PUBLIC OFFICERS AND CITIZENS

TO THE

GENERALLY^

CHAPTER I.
ATTACHMENTS.

I. The act of 1799 declares, that in case of pon-residence, or where
both debtor and creditor shall reside without the limits of this state,

it shall and may be lawful for such creditor, by himself, his agent, or
attorney, to attach the property both real and personal which may be
found in the estate of such debtor, in the same manner and under the
like restrictions as are or shall be usual in case of absconding debtors,
or where the debtor alone resides out of the state.
It shall and may
be lawful for the judges of the superior, or justices of the inferior
court, or any one of them, and also for any justice of the peace, upon
complaint made on oath that his debtor resides out of this state, or is
actually removing without of this state,* or any county, or absconds or
conceals himself, or stands in defiance of a peace officer, so that the
ordinary process of law cannot be served on him, to grant an attachment against the estate of such debtor, or so much thereof as shall be
of sufficient value to satisfy the plaintiff’s demand and costs, which
attachment shall be directed to and served by the sheriff of the county
where the property may be found, or his deputy, or any constable;
and it shall be the duty of such sheriff, his deputy, or any constable
to serve and levy the same upon the estate both real and personal of
such debtor, wherever the same may be found, either in the hands
of any person indebted to or having effects of such debtor, and summon such person or persons to appear at the next court to be held
for the said county, and to which the said attachment may be return-

oath what he is indebted to, or what effects
he hath in hand, or had at the time of levying such
attachment, which being returned executed, the court may by order
compel such person to appear and answer as aforesaid ; and where
any person in whose hands any debts or effects may be attached shall
deny owing any money to, or having in his hands any effects of, such
debtor, it shalj be lawful for the plaintiff to traverse such denial, and

able, there to

answer on

of such party

*

Or is about to remove,

&c.

Bee

post, sec. 13,15.
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thereupon an issue shall be made up
and if found against such garnishee,

and the same be tried by a jury,
he, she, or they,.shall be subject
to pay the plaintiff such sums as shall be so found, and the court shall
order judgment to be entered thereof against such garnishee, as in
other cases: Provided, that the said judge or justice of the inferior
court, or justice of the peace, before granting such attachment, shall
take bond and security of the party for whom the same may be
granted in double the sum to be attached, payable to the defendant,
for satisfying and paying all costs which may be incurred by the defendant, in case the plaintiff suing out such attachment shall discontinue or be cast in his suit, and also all damages which may be recovered against the said plaintiff for suing out the same; which bond
shall be returned to the court to which such attachment may be made,
returnable on or before the last day of the term; and the party entitled to such costs and damages may bring suit and recover thereon,
and every attachment issued without such bond taken, or where no
^
bond shall be returned as aforesaid, is hereby declared to be illegal,'
and shall be dismissed with costs: Provided, always, that every attachment which may be issued as aforesaid shall be attested by the judges
of the superior, or justice of the inferior court, or justice of the peace
issuing the same, and be by the sheriff or person authorized tro serve
the same publicly advertised at the courthouse of the said county at
least thirty days before the sitting of the court; and if any attachment
shall be issued within thirty days of the next court, such attachment
shall be made returnable to the court next after the expiration of the
said thirty days, and not otherwise; and all attachments issued and
returned in any other manner than is herein before directed shall be,
and the same are declared io be null and void; and all goods, chattels, lands, and tenements subject to such attachments shall be repleviable by appearance and putting in special bail, or by the defendant*
giving bond with good and sufficient security! to the sheriff or other
officer serving the same, which bond he is hereby empowered to take,
compelling the defendant to appear at the court to which such attachment shall be returnable, and to abide by and perform the order and
judgment of such court: Provided, always, that all goods and effects
attached and not replevied as aforesaid, where the same shall appear
to be of a perishable nature, on motion of the plaintiff or his attorney,
the court, or, if not in term time, the judge of the superior, or any
two or more of the justices of the inferior court may, and are hereby
authorized and required to order a sale of such perishable property ;
and the moneys arising from such sales shall be deposited in the
clerk’s office by the sheriff or other officer selling the same, to answer
the demands of the plaintiff, (if established,) and the balance, if any,
after satisfying such demand, and costs, shall by order of the said
court be returned to the

2. If any

attached shall

not

be

replevied

ings thereon shall be the
*

defendant

or

his attorney.

attachment shall be returned executed, and the property
as

aforesaid, the subsequent proceedoriginal process against the body

same as an

Or his attorney, see post, sec.

17.

f See post, sec.

12,
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of the defendant where there is

a default of appearance, and all such
goods and chattels, lands and tenements not replevied, shall, after the
plaintiff has established his demand, be by order of the court sold
and disposed of for and towards the satisfaction of the plaintiff’s judg-

ment, in like manner as if the same had been taken under execution;
and where any attachment be returned served in the hands of a third

it shall be lawful, upon his appearance and examination in the
heretofore directed, to enter up judgment as against the
original debtor, and award execution against such third person for
the moneys due by him to the absent debtor, and against such property
or effects as may be in his hands or keeping belonging to such debtor,
or so* much thereof as will be of value sufficient to satisfy the
judgment
person,

manner

•and costs thereon.
3. Where an absent debtor hath property lying in different counties, the same shall be liable to attachment, and an original and copies
shall issue for each county where the property may be found, the
whole to be returnable to the court from whence the first original
issued.—Prin. Dig. 18, 19, 20.
4. The act of 1799 is amended by the act of 1814, which declares
that when any sheriff or constable shall levy any attachment on per-

sonal property,

claimed by any person pot a party to such attachhis agent, or attorney, shall make oath to suc^.
property, and it shall be the duty of such sheriff or constable'to return
ment, such person,

the fact of such claim to the court to which the attachment shall be
made returnable, and such court shall cause an issue to be joined between the plaintiff and such claimant, and the right of property to be
decided on by a jury at the same term, unless sufficient cause be
shown to induce the court to continue the same: Provided, the person

claiming such property, his agent,

or attorney,

shall give bond

(to the sheriff or constable serving such attachment) with security, in
a sum equal to the amount of such attachment, conditioned to
pay
the

plaintiff all damages which the jury

on

the trial of the right of

property may assess against such claimant, in case it should appear
that such claim was made for the purpose of delay. And every juror
on the trial of such claim shall be sworn, in addition to the oath usually

administered, to give such damages as may seem reasonable and just
to the

plaintiff, against the claimant, in case it shall be sufficiently
shown that such claim was intended for the purpose of delay only;
and it shall be lawful for the plaintiff to enter up judgment and have
execution against such claimant for the amount of such verdict; and
where the jury shall find the property not subject to the attachment,
the claimant may enter up judgment and have execution against the

plaintiff for the costs by him incurred in establishing his claim.
Land, or real estate, shall not be subject to be attached under
by virtue of any attachment issuing, and returnable out of the
county in which such land is situated; and in all cases of claims to
land levied on by virtue of any attachment, the proceedings shall
be the same as those pointed out by the preceding section for claims
to other property, except that such claim shall be returned to and
tried in the superior court of the county where the land is situated.
5.

or

Chap. l.J
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6. No 'person who may be summoned as garnishee shall be compelled to answer to any attachment out of the county in which such
garnishee lived at the time of serving such attachment; and when
any garnishee shall return that he has in his hand a note or notes,
bond or bonds, or other evidences of debt, belonging to the absent
debtor, the same shall be forthwith deposited with the clerk of the
court in which the attachment is pending, subject to the order of
said court; and after the plaintiff shall have established his demand
against the absent debtor, the court may in its discretion direct the
clerk to deliver to the plaintiff in such attachment, his agent or attorney, such note or notes, bond or bonds, or other evidence of debts,
or so much thereof as will be sufficient to
discharge the amount of
the demand which the plaintiff shall have established against the defendant, taking a receipt therefor, which receipt shall be filed with
the papers appertaining to such attachment, and shall be considered
as a payment to that amount, unless the
plaintiff shall make it appear that, after due diligence used by him, he was unable to collect
the amount; and where the evidence so deposited is of a debt greater
than the plaintiff’s demand, and will not admit of division, the

shall order the same to be sued for in such manner as will in
their discretion best ensure recovery; and the money, when collected,
to be deposited with the clerk of the court in which the attachment

court

pended, a part to be applied to the discharge of the amount due the
attaching creditor, the balance to remain subject to the future ordel-

of said court.
7. No suit by way of attachment shall abate by the death of either
party, where the cause of action would survive to the executor or
administrator; but such death being suggested on the record, the

shall

proceed under the restrictions and regulations following:
plaintiff in attachment shall die, the executor or administrator of such plaintiff shall, within six months after the probate of the
will and obtaining letters testamentary or obtaining letters of administration, cause to be issued by the clerk of the court in which
such attachment is pending, a scire facias, returnable to the next
term of the said court, giving notice of his intention to become a party
in the place and stead of the deceased testator or intestate, which
shall be published at the door of the courthouse in the county in
which such attachment is pending by the sheriff of said county, of
at least twenty days prior to the term at which such scire facias is
made returnable; which being done, such executor or administrator may on motion be made party plaintiff, and the cause proceed :

cause

when

a

and where the defendant shal die, scire facias shall issue in

manner

aforesaid, immediately after the expiration of twelvemonths, which
scire facias shall contain a notice to the legal representatives of the
defendant, whether executor or administrator, of the pendency of
such attachment, and of the intention of the plaintiff to proceed with
the same ; which being published in like matfBer, it shall be lawful
for the plaintiff to proceed with his attachment as if such death had
not taken place: Provided, nevertheless, that the executor or admin-

istrator of the defendant may appear at

the return of the scire fa-
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cias, and upon giving security in terms of the act to which this is
amendatory, shall be permitted to plead and defend the said attachment in the same manner

done.
8. In

that his testator

or

intestate might have

pending in justices’ courts, where either
such attachment shall not abate, but a notice of the
intention of the representatives of the plaintiff, whether executor or
administrator, to proceed, being published at the house where such
justices’ courts are holden by the constable of the district, ten days
before the time at W'hich parties are to be made, such parties shall
"thereupon be made, and the cause proceed.
9. Where any witness resides out of the state, or out of the county
in which any attachment may be pending, and in which his testimony
may be required, it shall be lawful for the plaintiff, on filing interrogcases

of attachment

parly shall die,

15.#

atories in the office of the clerk of the court where such attachment

is pending, and publishing a notice at the door of the courthouse of
said county that such interrogatories, are filed, to obtain a commission
in like manner as is prescribed by the 23d section of the judiciary act
of 1799 for taking testimony in other cases.
10. In all cases, the attachment first served shall be first satisfied.
11. No lien shall be created by the levying of an attachment, to
the exclusion of any judgment obtained by any creditor before judgment is obtained by the attaching creditor.—Prin. Dig. 20, 21, 22.
12. The act of 1799 is further amended by the act of 1816, which

declares, that every attachment hereafter sued out, the property
attached may be restored to the person or persons against whom the
attachment may

have issued, upon the defendant or defendants giving good and sufficient security to the officer serving the said attachment, in double the debt or demand for which the said attachment
may have been issued and granted ; or the said defendant or defendants may file his, her, or their defence to the
petition or declaration
of the attaching creditor or creditors, and enter into the same defence
as if the property attached had been replevied.
13. When a debt is not due, and the debtor or debtors is or are
or is or are about to remove without the limits of the
state, and oath being made by the creditor, his agent or attorney, of
the amount of the debt to become due, and the debtor or debtors is

removing,

removing, or about to remove without the limits of the state,
attachment may issue against the property of such debtor or debtors, but the defendant may relieve his property by giving to thecreditor good security to pay the money when due, and costs.—See sec.
or are
an

16, post.

14. In all
son

absent,

cases

on

where any

attachment

the trial of the

same,

may issue against any perany person may act as a friend,

give good special bail, and by himself or attorney plead and defend
the suit in the same manner as though the defendant was personally
present to doit himself.—lb. 22, 23.
In any case where a person or persons has been a security
*

202.

This and the next five sections

are

contained in the act of 1820,—Daw. Comp.
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for another in a note, obligation, or other instrument of writing, and
has been compelled to pay off the same by legal process, or has paid
it by being called on by the person or persons holding such note,

obligation, or other instrument of writing i and in cases where suit is
pending upon any such note, obligation, or instrument in writing
against the principal and security or securities, or against either or
any of them; and in cases where such note, obligation, or other instrument, tq which there is or are security or securities, is or are not
due, and the principal debtor or debtors in any such case is or are
removing, or is or are about to remove, or have removed without the
limits of this state, or any county, and oath being made by the security or securities, his, her, or their agent or attorney in fact or at
law, of the facts, and of his, her, or their liability on said note, obligation, or other instrument in writing, and that his, her, or their principal is or are removing, or about to remove, or have removed without the limits of this state, or any county therein, an attachment may
issue against the property and effects of such principal debtor or
debtors in favour of such security or securities: and in cases where the
debt has been paid by such security or securities before the issuing
such attachment, the said security or securities shall be authorized to
proceed to judgment on such attachment, and to recover judgment
for the amount to which the person suing out such attachment ia
entitled: and in case of suing out such attachment by a security or
securities, in a case where a suit or suits may be pending as aforesaid, or on a demand where the note, obligation, or other instrument
of writing is not due, such security or securities shall have a lien
upon the property and effects of the principal attached, until such
property is replevied, or the principal debtor or debtors shall give
good and sufficient security to the person suing out such attachment,
his, her, or their agent or attorney in fact or at law, for the payment
of such note, obligation, or other instrument of writing, when it
may or shall become due, or at the termination of said suit or suits‘T
and in case the property shall not be replevied, the person attaching
shall be admitted to proceed to establish his demand as though the
debt was due, or the suit or suits determined ; and the property or’
effects of the principal debtor so attached by such security or securities shall be disposed of in the manner pointed out in the attachment laws of this state, and paid into the clerk’s office of the court in
which such attachment may be pending, subject to be paid over by
order of said court to the original creditor or creditors, when such
debts shall become due.
16. Where an attachment shall issue under and by virtue of the
second section of the attachment law of 1816, see ante, sect. 13, the
plaintiff or plaintiffs in such attachment shall be, and hereby is and
are authorized to
proceed to judgment in the same manner as though
the debt had been due at the time of issuing such attachment, with d

of execution until the time the said debt should become due i
Provided, the same should not have become due before the entering
stay

up judgment.

17. In all

cases

of attachment, the

property or effects of the defen-
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or defendants in attachment may be replevied by his, her, or
themselves, his, her, or their agents or attorneys in fact or at law, in
the manner pointed out in the act of 1799.—See ante, sec. 1.
18. In all cases of the issuing of attachments, the formalities and

dant

21.*

regulations provided in the said attachment law of the year seventeen hundred and ninety-nine, except as herein excepted and provided
for, shall be in full force, which the plaintiff in attachment, his, her,
or their agent or attorney in fact or at law, is and are hereby authorized to pursue.
19. In all cases wherein a suit or suits may have been instituted
on any debt or demand, and pending such suit or
suits, the defendant or defendant's may place themselves in any or either of the
■situations in which the suing out an attachment by the laws of
this state would be authorized; it shall be lawful for the plaintiff or

or their agent or attorney in fact or at law, to
attachment, notwithstanding the pendency of such suit
or suits aforesaid; and such suit or suits shall not be pleaded in
bar to such attachment; but the satisfaction received upon any such

plaintiffs, his, her,
sue

out an

attachment may be given in evidence against any
suit or suits.
20. Any defendant against whom any attachment

such pending

shall be sued
this act, may avail himself in his
pleadable by the laws of this state j
notwithstanding such set-off may not be due at the time of suing
out such attachment, or at the trial thereof.—Daw. Comp. 202.
In all cases pending in any court in this state, or which
may be hereafter commenced, it shall and may be lawful for the
plaintiff or his attorney to issue a summons of garnishment, to be
directed to any person or persons who may be indebted to the
defendant, or,who may have any money, effects, property, either
real or personal, or any bonds, notes, or other evidences of debt
whatsoever, in his, her, or their hands, belonging to said defendant
or defendants, requiring said persons to be and appear at the next
term of the court in which said suit or suits may be pending, then
and there to depose oh oath what he, she, or they, is or are indebted
to the said defendant or defendants, and what money, effects, property, either real or personal, or evidences of debt belonging to said
defendant or defendants, is or was in their hands or possession at
the time the summons was served: Provided, the plaintiff, or his
agent or attorney, shall, before issuing the said summons, make an
out, under the provisions of
defence of any set-off, properly

affidavit of the amount of the debt or demand which he, she, or
they believe to be due, and that he is apprehensive of the loss of the
same, or some part thereof, unless such summons do issue, and

shall file the same in the office of the clerk of the court where the
suit is pending, or with the justice of the peace, when within his

jurisdiction.
22. In all

may be
*

cases where judgment has heretofore been obtained, or
hereafter obtained, it shall and may be lawful for the plain-

This

and the next

Comp. 208.

five sections

ate

contained in the act of 1322.—Daw.

Chap. 1.]
tiff,
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his agent or attorney, to issue summons of garnishment,
superior, inferior, or justice’s court, as the case may
be, to be directed, and reqdiring the garnishee to depose in like
or

returnable to the

.

manner, as in the preceding section : Provided, that the plaintiff,
or his
agent or attorney, shall, if required by the defendant or gar-

nishee, or by any plaintiff holding a younger judgment or execution,
or his
attorney, swear that he believes the sum apparently due,
and claimed on said judgment or execution is actually due : and
Provided further, that the sheriff, or his deputy, or constable, shall
enter on the said execution, that there is no property of the defend-

27.#

found.
23. That the said summons, where the same is returnable to the
superior or inferior courts, shall be signed and served by the sheriff
or his
deputy on the garnishee personally, twenty days before
the court to which he is directed to appear; and when returnable
to the justice’s court, shall be signed and served by a constable
on the garnishee personally, ten days before the court to which
he is directed to appear.
24. When any person shall fail to appear and depose, on being
summoned as a garnishee, the court, on application, shall proceed
ant to be

against him by attachment for contempt; and when any person shall
appear and depose, the after proceedings shall be as in cases of
attachment: Provided, that any garnishee deposing and admitting
that he is indebted to the defendant, or has in his hands and possession a sufficient amount to pay the plaintiff’s demand, shall be

deemed a compliance with this act.
25. When any money shall be paid

into court, or shall be raised
his deputy, or by a constable under this act, the
same shall be paid over to judgments or executions against the
defendant, as in other cases, according to the priority established
by law.
26. This act shall extend to proceedings in the mayor’s.court in
the city of Augusta, and Darien, and the court of common pleas,
and oyer and terminer, in the city of Savannah, and the summons
shall be signed and served by the city sheriff or marshal, or his
deputy, on the garnishee personally, ten days before the court to
which said garnishee is directed to appear: and Provided also,
that the benefits of this act shall be extended to plaintiffs in any suit
or judgment which may be pending, or rendered in any court hereafter established by the legislature, in any corporate town in this
state.—Daw. Comp. 208.
When parties plaintiffs, their agents or attorneys, intending
to avail themselves of the benefit of the act of 1822, (see six preceding sections,) shall file his, her, or their affidavit of the amount

by the sheriff

or

of his, her, or their debt or c|emand, in the office of the clerk of the
court, or justice of the peace, in which the suit or suits is or are
pending, or in which the judgment or execution was obtained on
which garnishments are intended to issue, it shall be the duty of the
*

This and the next two sections

are

contained in the act of 1823.—Daw.

212.

Rf

Comp.
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the peace, as the case may be,
plaintiffs, their agents or attorneys, a certified
copy of such affidavit, which, when placed in the hands of the sheriff
or his
deputy, or a constable, in case such certified copy shall be
signed by a justice of the peace, shall be sufficient to authorize said
sheriff, deputy sheriff, or constable, and they are hereby required
forthwith to make out, sign, and serve, a summons of garnishment
on any person or persons who may be indebted to the defendant or
defendants in such suit, judgment, or execution: Provided, that the
person or persons, intended to be garnisheed, reside in the county
in which such suit or suits is or are pending, or in which such judgtjlerk of such court, or such justice of
deliver to such

to

ment or

executionds obtained.

28. Where persons

indebted to

a

defendant

or

defendants in any

suit pending, or judgment or execution obtained in any of the courts
of law or equity in this state, reside in a different county from the
one in which such suit is pending, or such judgment or execution is

obtained, the parties plaintiffs, their agent or attorneys, shall make
and file his, her, or their affidavits of the amount claimed to be due,
in the office of the clerk of the court or justice of the peace where
such suit is pending, or such judgment or execution is obtained; and
it shall be the duty of such clerk or justice of the peace to deliver
to such plaintiff, his agent or attorney, a certified copy of said affi-

davit, which shall be placed in the hands of the sheriff, deputy
sheriff, or constable, as the case may be, of the county in which the
person or persons so indebted and intended to be garnisheed may
reside; and such sheriff, deputy sheriff, or constable, shall forthwith

make out, sign, and serve a summons of garnishment on the person
or persons so indebted, returnable to the next superior, or inferior,
or justice’s court of the county or district in which such garnishee
may reside, under the restrictions and in the manner pointed out in
the before recited act: Provided always, that such garnishment shall
be made returnable to a superior, inferior, or justice’s court, as it
would have been had such garnishee resided in the county in which
the suit is pending, or the judgment or execution was obtained on
which such summons of garnishment is founded: and any person

persons so garnisheed
of garnishment
of the before recited act.
or

summons

29.

the

shall appear at the court to which such
is returnable, agreeably to the provisions

All persons duly summoned as garnishees under this act, or
to which it is an amendment, shall be bound to make their

one

the term to which such summons of garnishment shall be
returnable : Provided, that in all cases where summons of garnishment shall issue, it shall be lawful for the defendant or defendants
returns at

dissolve said garnishment by giving bond and security for eventual condemnation money, and cost of suit, to the plaintiff, his agent
or attorney: and Provided also, that in all cases the
applicant for

to

of garnishment, his, her, or their agent or attorney at law,
give bond and security as in cases of attachment.—Daw.
Comp. 212.
30. When any attachment returnable to a justice’s court in this*
summons

shhll
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shall be levied on land which has been claimed by any person
persons not a party to said attachment, it shall be the duty of the
officer levying the same to return the claim papers to the clerk of

state,
or

the next

superior court of the county where the land lies, which

shall cause the right of property to be tried in the same manner
as in other claim cases.—Daw.
Comp. 223.
31.. When any attachment as aforesaid shall be levied on any
court

negro or negroes, which may be claimed as aforesaid, it shall be
the duty of the levying officer to return the claim papers to the
clerk of the next superior or inferior court of the county in which
said attachment has issued, and it shall be the duty of the courts
aforesaid to cause the right of property to be tried in the same
manner as in other cases of claims.—lb.
32. The person or persons claiming as aforesaid, shall present
their claim in the same manner, and be entitled to a replevy under
the same rules and regulations as in other cases of attachments and
claims.
The jury, before the trial of any of the claims aforesaid,
shall have administered unto them the following oath, to wit: “ You
do swear (or affirm) that you will give to plaintiffs in attachments

against claimants such damages* as may-seem reasonable and just,
not less than ten per centprovided it shall sufficiently appear that
the claim was intended for delay only: So help you God.”—lb.
33. Whereas doubts have jjeen entertained whether, upon the
trial of claims of property, damages should be assessed upon the
amount of the execution, or the value of the property claimed, or
upon the amount of the claim-bond : for remedy whereof,
Be it enacted, <$-c,, That upon claims of property now (1829) pending, or

which may hereafter be pending in the superior or inferior courts of this
state, where damages shall be found by jury, the said damages shall be assessed upon the whole amount then due upon the execution levied, provided
the value of the property in dispute exceeds the amount of said execution,
and upon the value of the property claimed when the same is less than the
amount of the execution

34. In all

levied.—Daw.

Comp. 225.

arising under the laws of this state, which authorize summons of garnishment to be issued, when the garnishee
shall return on oath that he or she hath in hand goods or effects pf
the debtor, he or she shall state in his or her deposition the value of
the same, and the court to which the same may be made returnable
cases

proceed to award judgment against said garnishee for the
stated in said deposition: Provided, nevertheless, that the said garnishee may discharge said judgment by
delivering to the officer having the execution in hand, the goods or
effects so by him or her deposed to be in his or her possession.—
Acts 1830, p. 62. But see next section.
35. But the plaintiff at whose instance the said summons shall
have been sued out, may make up an issue on said deposition, which
shall be submitted to a jury, and the said jury shall render a verdict
for the value of said goods or effects as may be proved to be in the
shalj

value of said effects, as

*

See next section.
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garnishee, or for the value of such goods or effects as
by him or her be admitted to be in hand, and the court shall
proceed to give judgment accordingly, which said judgment may be
discharged in the manner pointed out in the foregoing section.—
Acts 1830, p. 62.
36. All banks and banking companies, and,other corporations in
this state, shall be liable to garnishment, both in cases of attachment
and in cases of common law; and it shall be their duty to answer

hands of the
may

seal by their presiding officer; and in all cases
corporation, and served upon its presiding officer, shall be deemed and held sufficient.—Acts 1832,

under their corporate
a summons

p.

addressed to the

113.

37. When any

bank, banking company,

or

other corporation,

or

individual person or persons, shall fail to answer, after being
duly summoned as garnishee or garnishees it shall be the duty of the
court to enter judgment against said garnishee or garnishees for the
amount of the plaintiff’s demand and costs: Provided, however, that
suchjudgment shall not be entered before the plaintiff shall have obany

tained judgment against the defendant or defendants in the case, if
he or they shall not have obtained judgment against the defendant
or defendants before the issuing of the garnishment.—Ib.#
38. It shall hereafter be lawful to issue and serve attachments
and bail processes on the Sabbath day, in the same manner, and
under the same rules, regulations, and restrictions as are now provided for the issuing and serving of the same on other days: Pro-

vided, the person or persons applying for such attachment or bail
process shall, in addition to the oath heretofore required to be taken,
swear that he apprehends the loss of his debt, or some part thereof,
unless such attachment

or

day.—Acts of 1834,

77.

p.

bail process

shall issue

on

the Sabbath

39. In all cases, in any

of the courts of this state, where any
shall fail to answer, after being duly summoned as
garnishee or garnishees, the court, upon motion of the plaintiff or his
attorney, shall pass a rule or order requiring the garnishee or garnishees to answer at such time as the court may direct, or show
cause why judgment should not be entered against him, her, or them,
for the amount of the plaintiff’s demand and costs, which rule shall
be served by the sheriff or his deputy ; and if the garnishee or garnishees shall fail to answer or show cause at or by the time limited
in said rule or order, the court shall enter judgment against the garnishee or garnishees for the amount of the plaintiff’s judgment with
person or persons

costs.—Ib. p. 79.
40. The clerk and sheriff shall be entitled each to the

sum

of

one

dollar for the entry and service of such rule or order as is prescribed in the foregoing section; which fees each garnishee shall be
compelled to pay before his answer is received by the court; and
when the garnishee shall answer to the summons of garnishment, in

compliance with the said rule
*

The last

omitted.

section of this act

or

order, the

same

repealed by the act of 1834,

proceedings shall
p.

45, and is therefore
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if he had answered in due time without the

such rule

or

order by the court.—Acts of 1834,

debt

or

not.—lb.

passing of

79.
41. In all cases whatsoever, either at law or in equity, the plaintiff or complainant shall be permitted to issue summonses of garnishment, upon complying with the terms of the law now of forae
regulating the issuing of the same, whether the subject matter of the
any

suit be

a

p.

Forms

of issuing Attachments.
There are several grounds upon which an attachment may issue;
as, 1. Where the debtor resides out of the state; 2. Where he is
actually removing out of the limits of the state or any county;
3. When he absconds or conceals himself; and, 4. When he stands
in defiance of a peace-officer. And the act of 1816 (sec. 13) extends
the authority of the creditor to attach for debt not due, when the
debtor is removing, or about to remove without the limits of the
state.
Attachments may issue also in behalf of securities against
their principals, (see sec. 15;) either where such principals are removing, are about to remove, or where they have removed, without the
limits of this state or any county. Besides these several grounds of
attachment, the laws enacted since 18520, regulating attachments
and the issue of summons of garnishment, have greatly extended the
advantages of the creditor, by permitting him to avail himself of
such processes in almost all cases. The act of 1822 (see sec. 21)
authorizes summons of garnishment to issue, in all cases, during the
pendency of a suit, or after the obtainment of judgment, as in cases
of attachment.
The act of 1829

(Daw. Comp. 228) provides, that where disputes

may arise between ensurance companies, carried on by agents in
this state, and persons having property ensured, and which may
have been lost, attachments may issue, and such agents may be

compelled to answer as in other cases of attachment.
By the act of i832, (sec. 36 and 37,) all banks, banking companies, and other corporations, are made liable to garnishment, both
of attachment and in cases at common law.
And by the act of 1834, (sec. 41,) the right of garnishment is extended to the creditor in all cases whatsoever, either at law or in

in

cases

equity, whether the subject matter of the suit be a debt or not.
The party praying the attachment must select the ground upon
which his application rests, and make oath thereof in the following
manner:—

Form-of the Oath.

42.

Georgia,
l
Before me, Isaac T. Cushing, a justice of the
County. ) peace, personally came John Jones, who, being
duly sworn, deposeth and saith, that James Jacobs is justly indebted
to deponent in the sum of one hundred dollars,* and that the said
Baldwin

*

of garnishment, say, “ and that he is apa summons of garnishment
The form of the bond in such cases is similar to that given in cases of at-

If the affidavit be to obtain

a summons

prehensive of the loss of said sum, or some part thereof, unless
do issue."

taehment.
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James, [here insert the ground on

[Part IV.

which the attachment is issued,] so

of the law cannot be served upon him.
Sworn to and subscribed before me,
John Jones.
this tenth day of August, eighteen hundred and thirty-five.
Isaac T. Cushing, J. P.
Form of Bond.
43.
[The bond must be taken in double the amount of the debt.]
Georgia,
) Know all men by these presents, that we,
Baldwin County. ) John Jones and Richard Roe, are held and
firmly bound unto James Jacobs, his heirs and assigns, in the just
and full sum of two hundred dollars, for the true performance of
that the

ordinary

process

i

which

we

bind ourselves,

our

heirs, executors, and administrators,

jointly and severally, firmly by these presents. Sealed with our
seals, and dated this tenth day of August, eighteen hundred and
thirty-five.
The condition of the above obligation is such, that whereas the
above bound John Jones hath this day prayed an attachment against
the said James Jacobs, which is now about to be sued out, returnable to the next superior court to be held in and for the county
aforesaid. Now, if the said John shall prosecute the same with
effect at said court, and shall satisfy and pay all costs which may be

by the said James, in case the said John shall discontinue,
damages which may be recovout the same; then the above
obligation to be void, else to remain in full force.
John Jones.
(L.S.)
Test,
Richard Roe. (L. S.)
I. T. Cushing, J. P.

incurred

be cast in his suit; and also all
ered against the said John for suing
or

44.

Georgia,

Form

of the Attachment.

) By Isaac T. Cushing, a justfce of the peace for

said county.
his deputy, or any lawful constable
thereof, greeting.
Whereas John Jones hath this day made oath before me, that
James Jacobs, late of said county, is justly indebted to him in the sum
of one hundred dollars, and that the said James (here insert the grounds
sworn to,) so that the ordinary process of law cannot be served upon
him, and that the said John having given bond and security in terms
of the law in such case made and provided:
I do therefore command you to attach the estate, both real and
personal, of the said James, if to be found in your county, or so much
thereof as shall be of sufficient value to satisfy the demand and costs
of the said John, and such estate so attached in your hands to secure,
to answer the complaint of the said John at the superior court to be
held on the second Monday in January next; and also that you levy
this attachment upon the said estate, both real and personal, either in
the hands of any person indebted to or having effects of the said

Baldwin County, f
To the sheriff of said county, or
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James, and summon such person to appear at the court aforesaidj there
to answer on oath what he is indebted to, or what effects of the said
James he hath in his hand, 6r had at the time of levying this attachment, and that you advertise your proceedings in the premises, according to law. Hereof fail not; and have you at said court this writ.
Given under my hand and
hundred and thirty-five.

seal, this tenth day of August, eighteen
Isaac T.

45.

Summons for

Cushing, J. P.

(L. S.)

Garnishee.

Georgia,
l
You are hereby required personally to attend
County, j at the superior court to be held for said county,
on the second Monday in
January next, to answer upon oath in an
attachment at the instance of John Jones, v. James Jacobs, what you
are indebted to the said James, or what effects
you have in your
hands, or had at the time of levying said attachment: this tenth day of
August, eighteen hundred and thirty-five.
Chappell Boutwell, Constable.
Form of the Levy.
46.
Baldwin

I have levied the within attachment upon a

(slave by the

name

of

Bob, the property of the same James Jacobs,) and have summoned
Joshua Tight as a garnishee, and also have advertised my proceedings according to law: this tenth day of August, eighteen hundred and
thirty-five.
Chappell Boutwell, Constable,
47.

Advertisement.

All persons
an

concerned are desired to take notice, that I have this
attachment, at the instance of John Jones vs. James
Jacobs, on a (slave by the name of Bob, the property of the said James)
and have summoned Joshua Tight as a garnishee in said case, the
same
being returnable to the next superior court for the county of
Baldwin : this tenth day of August, eighteen hundred and thirty-five.
Chappell Boutwell, Constable.
day levied

CHAPTER II.
BASTARDY.

1. A bastard is

one who is begotten and born out of lawful matriit is of all children born so long after the death of the husband, that, by the usual time of gestation, they could not be gotten by

mony ; so

him.

marries*again,

If a man dies, and his widow soon after
and a child is born
within such time as that, by the course of nature, it might have been the child
of either husband, he may, when he arrives at years pf discretion, choose
which father he pleases.
Children born during wedlock may, in some circumstances, be bastards; as"
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if the husband be out of the country for above nine months, so that no access
can be presumed; her issue during that period shall be bastards.
So also if there is an apparent impossibility of procreation on the part of
the husband; as if he be only eight years old or, the like; there the issue of
the wife shall be bastards.—-Clayton’s Justice, 53.

2. Any justice of the peace in any county within this state, who
of his own knowledge, or on information to him on oath made, of any
free white woman having a bastard child, or being pregnant with
one which it is probable will become chargeable to the county, he
may thereupon cause a warrant under his hand and seal, directed to
the sheriff or any constable of said county where the case may arise,
and oblige the offender to be brought before him, to give security to
the inferior court of the county, in the sum of one hundred and fifty

pounds, for the support and education of such child or children till
the age of fourteen years, or to discover on oath the father of such
bastard child; which being done, the said justice shall issue his war*
rant in like manner to bring before him the person sworn to be the
father of such child or children so born or to be born, who on refusing

give security for the maintenance and education of such child or
they arrive at the age of fourteen years, and also the
expense oflying in with such child or children, boarding, nursing, and
maintenance, while the mother of such child is confined by reason
thereof, that it may and shall be lawful for the said justice to bind
over such delinquent in a sufficient recognisance, to be and
appear
before the next superior court which may be held in said county, and
it shall be the duty of the attorney or solicitor general to prefer a bill
of indictment, to be laid before the grand jury, to answer to such complaint as may be then and there alleged against him touching the
premises.*
3. In case the woman who shall have been delivered, or is likely
to be delivered, when brought before a justice refuses to discover
on oath the father of such child or children so born or to be
born,
or give such security to appear before the next
superior court, to
be held in and for the said county, and to give such security as
may be then and there required of her by the said court, for the

to

children until

maintenance and education

as

aforesaid of the said child

or

child-

that then it shall be lawful for the' justice to commit her in
manner and form aforesaid, as pointed out by this
act, and in case
of her refusing to make known to the said court the father of such
child, or give security as aforesaid, that then it may and shall be

ren,

lawful for the said court to

months—Prin. Dig.
4. It shall be the

imprison her, not exceeding three
50.
duty of the inferior courts in the several coun-

ties of this state, when any child or children have or shall become
chargeable to the county where bonds are taken and to be hereafter

taken, in conformity to the preceding section, for the maintenance
of bastard children, to institute an action on all bonds so taken and
to be hereafter taken in manner aforesaid, and prosechte the same
*

For the

punishment of such delinquents,

see

ante, p. 1,

c.

10,

s.

26.

•
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judgment; and it shall be lawful for them to recover the full
bonds, which judgment or judgments shall
remain open and be subject to be appropriated by the courts aforesaid, from time to time, as the situation and exigencies of the said
to

amount of said bond or

bastard child or children may require.
5. It shall be the duty of the justice or justices of the peace,
before whom the aforesaid bond shall be taken, to return such bond
to the clerk of the inferior court of the county in which such female
shall

reside, within thirty days after the

same

is taken.—Prin.

Dig. 51.
6.

Voluntary Examination of a Woman with child of a Bastard.
Georgia,
) The voluntary examination of Nancy LooseBaldwin County. J habit of the county aforesaid, single woman,
taken on oath before me, I. T. Cushing, a justice of the peace for
the county aforesaid, this tenth day of August, eighteen hundred
and thirty-five, who saith, that she is now with child, and that the
said child is likely to be born a bastard, and to be chargeable to the
county aforesaid, and that Simon Carenought of said county is the
father of said child.
Taken and signed

year

the day and

Nancy Loosehabit.

above written, before me,'
I. T. Cushing, J. P.
Examination

7.

after Birth

The examination of Nancy Loosehabit of
county aforesaid, a single woman, taken
upon oath before me, I. T. Cushing, one of the justices of the
peace for said county, this tenth day of August, eighteen hundred
and thirty-five, who saith,- that on the tenth day of July now last
past, she, the said Nancy, in the county aforesaid, was delivered of
a
[male) bastard child, and that the said bastard child is likely to
become chargeable to said county, and that Simon Carenought i
Georgia,

Baldwin

)

County.

$ the

the father of said child.
Taken and signed the

day and

Nancy Loosehabit.

year above written, before me,
I. T.

Cushing, J. P.
bring a Woman suspected to be with Child of a
Bastard, before a Justice of the Peace, to be examined thereupon.
aac T. Cushing, one of the justices of the
Georgia,
Baldwin County.
peace for said county.
Whereas, (it is known to me, or) information hath been made to
me on oath, that Nancy Loosehabit of said county, single woman, is
with child, which child when born, will be a bastard, and is likely to
become chargeable to the county : these are, therefore, to command
you to apprehend and bring' before me, or any justice of the peace
for the said county, the aforesaid Nancy, to answer to the matters
8. A Warrant to

.

| By Is

ss
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alleged against her as aforesaid, for which this shall be your sufficient
warrant.

Given under my hand and seal, this tenth day of August, eighteen
hundred and thirty-five.
I. T. Cushing. (L. S.)
To any lawful officer to execute and return.

brought before the justice
the above warrant, does not differ from those already given.

Note.—The form of the examination, when
upon

against the reputed Father.
Georgia,
) By Isaac T. Cushing, a justice of the peace for
said county.
Baldunn County. \
Whereas, upon the examination of Nancy Loosehabit, single
woman, this day taken on oath before me, it appears that she is now
9.

Warrant

with ehild, which child when it shall be born will be a bastard,
is likely to become chargeable to the said county; and the

and

said
Nancy hath confessed that Simon Carenought of said county is the
father of said child, and hath charged him with the same: these are,
therefor^, to command you to apprehend the said Simon, and bring
him before me, or some other magistrate of said county, to answer
the said charge.
Given under my hand and seal, this tenth day of August, eighteen
hundred and thirtyfive.
I.' T. Cushing. (L. S.)
To any lawful officer to execute and return.
When the reputed father is brought before the justice on the above
Warrant, he must either give a bond, in terms of the law, to indemnify thecounty against all charges on account of said bastard child, or,
as he has an undoubted
right to traverse the charge, he must be bound
over to the next
superior court thereafter to answer to the same; and
in the latter event, the following is the form of the
10.
Recognisance.
Georgia,
) Be it remembered, that we, Simon Carenought
Baldwin County, j and Richard Roe, acknowledge ourselves held
and firmly bound unto his excellency the governor of said state for the
time being, and his successors in office, in the just and full sum of one
thousand dollars, for the true payment of which we bind ourselves,
jointly and severally, by these presents. Sealed with our seals, and
dated this tenth day of August, eighteen hundred and thirty-five.
The condition of the above
above bound Simon is charged

single woman,

obligation is such, that whereas the
by Nancy Loosehabit of said county,
that she, the said Nancy is now with child by him, the

said Simon, which child when born will be a bastard. If, therefore,
the said Simon shall personally appear at the superior court to be held
in and for said county on the third Monday in September next, then
and there to answer said charge, and abide by and perform what the
said court shall order in the premises, then the above recognisance tct

be void.

Acknowledged before me,
I. T. Cushing, J. P.

Simon

Carenought.

Richard Roe.

(L. S.)
(L. S,)

Chap. 2.]

323

BASTARDY.

the reputed father refuses or neglects to give the bond of indemthe foregoing recognisance, he must be committed; of which the
following is the form:—
In

nity,

case

or

11.

•Mittimus.

To the sheriff, or keeper of the jail of the county
Georgia,
Baldwin County.
aforesaid.
I herewith send you the body of Simon Carenought, of this county,
who was this day brought before me, a justice of the peace for said

i

county, being charged by Nancy Loosehabil, single woman, to have
gotten her with child, which child when born will be a bastard ; and
the same is likely to become chargeable to the said county; and the
said Simon having before us refused and neglected to give to the inferior court for said county a bond to indemnify the said county from
all charges on account of said child, and also refused and neglected
to find surety for his appearance at the next superior court for stfid
county to answer the said charge:
These are, therefore, to command you to receive into your custody
the said Simon, and him safely to keep in the common jail, until he
shall be thence discharged by
Given under my hand and
hundred and thirty-five.

due course of law.
seal, this tenth day of August, eighteen
I. T.

Cushing, J. P.

(L. S.)

Bond

12,

of Indemnity.
Know all men by these presents, that we, Simon
Georgia,
Baldwin County. $ Carenought and Richard Roe, are held and firmly
bound unto the justices of the inferior court for said county, and their
successors in office, in the
just sum of one hundred and fifty pounds,
(being six hundred and forty-two dollars and eighty-five and threequarter cents:) for the payment of which we bind ourselves, our
heirs, executors, and administrators, jointly and severally, by these
presents. Sealed with our seals, and dated this tenth day of August,
eighteen hundred and thirty-five.
The condition of the above obligation is such, that whereas the
above bound Simon stands charged with being the reputed father of a
bastard child, of which Nancy Loosehabit is now pregnant (or has been
lately delivered.) Now, if the said Simon' do, and shall, from time to
time, and at all times hereafter, acquit, discharge, indemnify, and save
harmless the said justices of the inferior court, and the inhabitants of
said county, from all costs, charges, and trouble whatsoever, for and
by reason of the lying-in of the said Nancy with and of the birth,
maintenance of, and bringing up the said child, and of and from all
suits, charges, and demands whatsoever, touching and concerning the
same; then the above obligation to be void, else to remain in full
.

force.

Acknowledged before me,
I. T. Cushing, J. P.

Simon Carenought.
Richard Roe.

(L. S.)
(L. S.)
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CHAPTER III.
CERTIORARI.

1. This writ, like many others in the law, derives its name from one
,of the initial words used in it while all the proceedings were in Latin,
of

It is an original writ, issuing out of a superior court, directed
an inferior one, for the purpose of certifying or removing the

to the judges

records of a

depending before such inferior court to a superior tribunal, and is usually granted upon a suggestion, supported by affidavit, that impartial justice

cause

will not be administered in the court below in such cause.

judicial proceedings, in which a writ of
all inferior jurisdictions,
returnable into the superior court.—L. Raym. 469, 580.
2. A certiorari lies in all

does not lie ; and it is a consequence of
.erected by statute, to have their proceedings

.error

And therefore a certiorari lies to justices of the peace, even in such cases
•where they are empowered by statute finally to hear and determine; and the

superintendency of the superior courts is hot taken
words.—2 Hawk. 406.
But it seems agreed

certiorari shall

away

without express

be granted to remove an
special cause; as where the
judge below is doubtful what judgment to give.—See 2 Hawk. 408, and the
indictment after

a

that

a

conviction, unless for

never

some

authorities there cited.

3. A certiorari

shall be granted for the state,

or a

private

person

cause alleged; but it is
application of the defendant.—2 Hawk. 407; see
Com. Dig. 185,189.

prosecuting for the state, "without special
.otherwise on the
2

4. Writs of certiorari are seldom applied for in criminal proceedings, and will be granted only in extraordinary cases, and upon parcause shown, to wit: that there cannot be an indifferent trial
had in the county where the information was made or indictment
found. But whenever a certiorari is delivered to an inferior court,

jticular

justice of the peace, or coroner, they ought respectively to make
the certificate, as they shall abide by it at their peril; for it cannot
be amended after it is filed; and if it is not true, an action on the
or

the suit of the party, or information at the suit of the state,
jvill lie—Dalt. Ch. 195.
5. Where either party in any cause in any inferior court shall take

.case, at

.exceptions to

any proceedings in any case affecting the real merits
such cause, the party making the same shall offer such exceptions

of
in
writing, which shall be signed by himself or his attorney; and if the
same shall be overruled by the court, it shall and may be lawful for
such party, on giving twenty days’ notice to the opposite party
or his attorney, to apply to one of the
judges of the superior court;
and if such judge shall deem the said exceptions to be sufficient,
he shall forthwith issue a writ of certiorari, directed to the clerk
of such inferior court, requiring him to certify and send up to the

superior court to be held in the said county all the proceedings
and at the term of the superior court to which such
proceedings shall be certified, the said superior court shall determine
next

in said cause;
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thereon, and order the proceedings to be dismissed, or return the
same to the said inferior court, with order to
proceed in said cause.

—Prin. Dig. 218.
6. It shaH not be lawful for any judge of the superior court of this
state to sanction or grant any certiorari, unless the person or persons

aggrieved and applying for the same shall have previously paid all
costs which may have accrued on the trial below, and have given to
the magistrate or magistrates, or justices of the inferior court, or
clerk of the inferior court, as the case may happen, good and sufficient security for the eventual condemnation money, or any future
which may accrue.
7. The person applying

costs

for said certiorari shall produce to the
judge authorized to grant the same a certificate from the magistrate
or magistrates, or justices of the inferior court who tried the case,
or clerk of the inferior court, whose duty it shall be to
give said
certificate, informing said judge that the costs have been paid and
security given in terms of this act.
8. Where any doubt arises as to the sufficiency of the security
tendered to any of the persons authorized by this act to take the
same, the party so authorized to take the said security may compel
the party to justify upon oath ; and such justification upon oath shall
amount to such sufficiency, as to exonerate the party taking the security from any liability.—Prin. Dig. 223,224. The above act further
provided, that no judge should grant a certiorari out of his circuit,
except in certain cases ; and that no certiorari should be granted to
a magistrate’s court uhtil after a jury trial; but these prohibitions are
repealed by act of 1821.—Daw. Comp. 206.
9. It is agreed by all the books, that after a certiorari is allowed
by the court below, it makes all the subsequent proceedings on the
record that is removed by it erroneous.—2 Hawk. 417.
10. A certiorari removes all things done between the teste and
return.—L. Raym. 835, 1305.
11. A certiorari
and therefore if it
accessory

the record itself out of the inferior court;
the record itself against the principal, the

removes
remove

cannot there be tried.—2 Hawk. 459.

12. It hath been holden, that a certiorari for the removal of

a

recognisance for the good behaviour, or for an appearance at court,
will supersede its obligation ; but this would be highly inconvenient,
and the contrary opinion seems to be supported by the better authority.
—Ib. 418.
13. If a

supersedeas come out of a superior court to the justice’s,
they ought to surcease, although the supersedeas be awarded against
law; for they are not to dispute the command of a superior court,
which is a warrant from them.—Crom. 129.
14. Every return of a certiorari ought to be under the seal of the
inferior court, or of the justice or justice’s to whom it is directed ;
and if such court have no proper seal, it seems that the return may
well be made under any other. Also, every such return must be
made by the very same person to whom the certiorari is directed.—
2 Hawk. 419.
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evidence, then the
if returned, is sufficient, and countervails the plea of no stick
record; but if the record is to be proceeded upon, the record itself
must be removed, and this whether it is before judgment or after;
15. If the certiorari issue to use the record as

tenor,

and in this

case

superseded and not quashed, which
view of the record itself.—Woodcraft v. Kines-

the writ must be

only be done on
ton, 2 Atkyns. 317.
can

a

‘
16. If the person to whom a certiorari is directed do not make a
return, then an alias, that is, a second writ, then a pluries, that is, a
third writ, or causam nobis signijices, shall be awarded, and then an
attachment.—Cram. 116.
Besides these
are

many

general rules which are common to all certioraris, there
times special directions about them, in particular cases.

The following forms have been arranged in reference to proceedings in
justices’ courts, but will serve as a guide to clerks of the inferior courts, who
will find ho difficulty in adapting them to suit cases in those courts.

Form

17.

of a Petition for Certiorari.
Georgia,
) To the honourable
judge of the
Baldwin County, j
superior court of the Ocmulgee circuit.
The petition of William Williamson respectfully showeth:—
That one James Johnson instituted his suit against your petitioner,
in the justice’s court held by Isaac T. Cushing and Thomas Long,
Esqrs. holding courts in the ninety-fifth district in Baldwin county,
on a promissory note of thirty dollars, (or account, as the case
may
be,) which said cause was docketed at the May term of said court
eighteen hundred and thirty-five, at which term your petitioner
filed his plea in writing, which was to the jurisdiction of the court,
stating that there was a justice’s court held nearer to the residence of
your petitioner than that of the ninety fifth district, to wit, in the
ninety-sixth district, which was at least one mile nearer, and the
only one to which your petitioner could be legally summoned in
such cases, he being a justice of the peace ; all which was verified
on oath, which plea the aforesaid
justices overruled, and the next
court gave judgment against your petitioner,
[or if the error be
alleged to have been committed in deciding any point of law, in any
stage of the suit, let it be slated fully.'] Therefore your petitioner
alleges error, prays your honour to grant him a writ of certiorari,
to be directed to the
of the said ninety-fifth district, requiping them to send up and certify to your honour the proceedings in
the said cause, that your honour may do as to
justice shall appertain;
and in the mean time, that all further proceedings in the same be
stayed.
William Williamson.f
18.
Form of the Oath.
Georgia,
>
Before me, Isaac T. Cushing, a justice of
Baldwin County. J the peace for said county,
personally came
,

justice*

'

*
If the decision was made by one justice, it should' be so stated in the
petition";
and in such case, the petition would be directed to him alone, and he atone is bound to
answer.—See ante, sec. 14.

t This petition may be
•*

signed by the party

or

his attorney.
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William Williamson, who

being duly sworn, saith, that the facts
foregoing petition are true.

stated in the

William Williamson.

Sworn to before me, this tenth

day of August, 1835.
1 T. Cushing, J. P,
19.
Forrn of the Certificate.

Baldwin^ounty.
} In justice’scourt for the ninety-fifth district,
James
Johnson,

Debt, and judgment for plaintiff.

VS.

William Williamson.

.

We, the justices of the peace for the said district, do certify to his

honour

,

judge of the superior courts of the Ocmulgee

district, that the defendant in the above cause has paid all cost that
has accrued on the trial, and given security for the eventual condemnation money in terms of the law.
I. T. Cushing,
Thomas Long,

J. P.
J. P.#

Form of the Writ.
Georgia,
) To the justices of the peace, in and for the ninetyBaldwin County. J
fifth district in Baldwin county.
Whereas, William Williamson alleges, by his petition, that error
hath been committed in a certain cause lately determined in your
20.

court, between one James Johnson and the said William Williamson ;
and being willing that all the proceedings in said cause be certified
and sent up to us, in order that justice may be done and the error (if

any) rectified

:
We therefore command you, under the penalty of disobedience to
our writs,, that you certify and send up to the superior court to be
holden in and for the county of Baldwin on the second Monday in

January next all the facts in said cause, with all proceedings touching
the same ; and in the mean time, let all proceedings be suspended
and have you then and there this writ.
Given under my hand and seal, this 20$ day of August, 1835.
J. S. C. O. C. (L. S.)
,

As

soon as

the

justice receives the writ, he should set about making hie

return, which should be annexed to the writ; and when the return is prepared
and annexed,, the writ should be endorsed as follows:—
“

The execution
annexed.”

of the unthin writ appears by the schedule thereunto
I. T. Cushing, J. P.
Form of a Return.
21.
Georgia,
)
We, Isaac T. Cushing and Thomas Long, justiBaldwin County. $ ces of the peace for the ninety-fifth district in said
county, do certify to his honour the judge of the superior courts in
the Ocmulgee district, that on or about the twentieth day of April
last, James Johnson, in the annexed writ named, complained before
*
For the manner of docketing,
ante, p. 2, c. 9,

notifying, and serving certioraris,

see

Rule of Court',
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against William Williamson, also in the said writ named, of

a

plea

of debt to his damage thirty dollars, and asked of us process on his
said complaint: whereupon, in pursuance of the authority given us
by the statue in such cases provided, we issued a summons, directed
to any lawful constable of the county aforesaid, commanding him to
summon the said defendant to appear before the justice’s court to
be held in and for the said ninety-fifth district on thefirst Saturday in
May (then) next ensuing, to answer the said plaintiff inapleaof debt
to his damage thirty dollars; which said summons, on the day mentioned for the return thereof, was delivered to us by Chappell Boutwell, one of the constables of the said ninety-fifth district, with an endorsement thereon, signed by him, that he had served the same on the
defendant personally, (or by leaving a copy thereof at his notorious
place of abode,) on the twenty-fourth day of April, 1835. We do
also certify, that on the said^rsf Saturday of May, the said defendant

appeared before us, and made his defence, by filing his plea in writing,
which was to the jurisdiction of the court, which said plea is hereunto
annexed. This being the appearance term, the said cause was dockeled.
We further certify, that on the first Saturday of June
following, the said cause was called up for trial: whereupon,
we the said justices gave judgment for the plaintiff.
And more
especially as to the facts stated and referred to in the affidavit
on which the said writ was procured, a copy of which is hereinto annexed, we do further certify, that the defendant did not
make it appear to us, that there was another justice’s court holden
nearer to his residence than the said ninety-fifth district, by the
proofs which he offered, to wit: [here state the evidence tendered,
plainly and specifically ;* andif none was offered, let it be so stated.}
We therefore overruled the said plea, and entered judgment against
him for the said debt, interest and costs; all which we send, with the
process, pleadings, and other things touching the aforesaid proceedings and judgment, in as full and ample a manner as the same remain
before us, as by the said writ we are commanded.
Given under our hands and seals, this twentieth day of August, 1835.
I. T. Cushing, J. P. (L. S.)
Thomas Long, J. P. (L. S.)

Copy Process.

Georgia,

Baldwin

County.

| To any lawful constable to execute and return.
•

James-Johnson

Debt.

VS.

William Williamson.

The defendant, of the ninety-fifth
and appear at a justice’s court to be

district, is hereby required to be
holden at Milledgeville, in said

*
The justice should state the identical facts proved
version of them, that the judge before whom the certiorari

by the defendant, and not his
is returned may judge for himself of the sufficiency of the facts to sustain the allegations. To enable the justice to
do this, he should in all such litigated cases take a memorandum of the evidence in
writing, and carefully preserve it.
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district, on the first Saturday of May next, at the hour of ten o’clock,
A.M., then and there to answer the complaint of James Johnson,

aforesaid, in an action of debt due by William Williantwhich is hereunto attached: herein fail not, as in dewill proceed as to justice shall appertain.
Given under my hand, and seal this twentieth day of April, 1835.
I. T. Cushing, J. P. (L.S.)
Endorsed, “ 'Served the. within Summons on the defendant personally, 'twentyfourth April, 1835.
Chappel Boutwell, Constable.
Copy of Note attached to the above Process.
One day after date I promise to pay to James Johnson or bearer
thirty dollars, value received,: this 1st January, 1835.
plaintiff,

Ion,

as

a copy of
fault the court
-

*

William Williamson.

Copy Defendant's Plea,.
justice’s court for the ninety-fifth district, Baldwin county, 5th
May, 1835.
i

In

James Johnson
Debt.

VS.

William Williamson.
And now comes the defendant, an,d for answer pleads to the jurisdiction of the court; for that the said justice’s court for the ninety-

fifth district is not the nearest justice’s court to which he could be
legally summoned; he being an. acting justice of the peace, and in
that case the justice’s court held in the ninety-sixth district is that to
which he ought to be caused to answer.
William Williamson.

Copy of the Testimony in the Case.
1st witness for plaintiff proved that, &c. (state his evidence.)
2d witness for plaintiff proved, &c. (state his evidence.)
1st witness for defendant proved, &c..(state his evidence.)
And so on of all the testimony of all the witnesses sworn.

.

GHAPTER IV.

COURTHOUSES, PRISONS, AND PRISON BOUNDS.

1. The justices of the inferior courts of every county within this
state, in their respective counties shall cause to be erected and kept
in good repair, (or where the same shall be already built,) shall maintain and keep in good repair, at the charge of such county, one good
and convenient courthouse of stone, brick, or timber, and one sufficient jail with the necessary apartments for the safe keeping of criminals and debtors, well secured with iron bars, bolts, and locks.—

Prin. Dig. 124.
2. The inferior courts in each county
Tt

shall have full

power

and
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authority at all times to inquire into the conduct of jailers and the
state qf jails in their respective counties, and on neglect of duty to
cause such jailers to be removed by ah order to the sheriff for that
purpose, and the said courts shall have full power and authority to
call on all persons, their heirs, executors, or administrators,.in their
respective counties, who have had, or may have, county moneys in
their hands, collected for the express purpose of building courthouses
and jails, or for any other county purposes whatever; and in case of
neglect or refusal tq pay the same, the said court shall and are hereby
required to cause execution? to be issued for the full amount appearing
to be due in the same manner' as the treasurer is authorized by law
to issue executions against the defaulting collectors of taxes in the
different counties; and such moneys, when collected, may be applied
by such court to the uses and purposes of building and repairing
Courthouses and jails.—Prin. Dig. 124.
3. The said county courts are hereby authorized and empowered
to levy a tax on their respective counties, which tax it shall be the
duty of the pollector of the general tax to collect and pay into the
hands of the clerks of such courts, he first giving bond with approved
security to such court for the faithful collection and payment of the ■
said tax at any time he shall or may be required by the said court so
to do: Provided, always, that the tax to be levied by such courts
as aforesaid shall not exceed one fourth part of the general tax, which
said moneys, so assessed and collected as aforesaid, shall be subject
to the order of the county courts, ohe .half to be applied to the uses
and purposes aforesaid, and the other to the support of the poor and
building bridges; and the collectors shall be allowed the same commissions and fees for such collection as. is allowed by law for the collection of the general tax, and shall be liable to the same fines and
forfeitures for any default, neglect, or improper conduct; which said
fines and forfeitures may be imposed by the county court of each
county at their discretion.—lb. 125.
,
4. All moneys that now are or may hereafter come into the hands of the clerks of the superior or inferior courts by fines or forfeitures,
and all money arising from the sale.of estrays, are hereby made liable
and subject to the draft or order of the several county courts, to
be appropriated and, applied as aforesaid, either in the building or
repairing courthouses and jails, or to the support of the poor, and
building bridges, at the discretion of such courts.—lb. 125.
5. No jailer shall put any person into irons unless he is confined
for a capital offence, and it is so expressed in the warrant.—lb. 343.
6. It shall be the duty of the sheriffs of each county, whenever a
criminal or criminals, or other person or persons, are confined in the
jail of the county of which he is sheriff, to furnish or procure medical
aid whenever the sickness of the person or persons confined in jail
require said aid ; it shall also be the duty of the sheriff to furnish
such person or persons so confined with fire, whenever the form of
the jail admits of the same, and the coldness of the weather makes
fire necessary to comfort and health; it shall also be the duty of the
sheriff to furnish such persons so confined with a sufficient quantity
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of blankets and clothing for the -health and comfort of persons sol
confined: Provided, the person or persons so confined have not the
power of procuring blankets and clothing themselves ; it shall also
be the duty of the sheriff to keep the jail of the county of which he
is sheriff in that state of cleanliness necessary to health: Provided,

nothing contained in thjs act shall be considered as arresting or taking
from the corporation of the city of Savannah the right and control
over the jail of the county of Chatham, now exercised by them under

special act of this state.—Prin. Dig. 378.
7. If any sheriff should, by his negligence, permit any criminal or
criminals, or other person or persons confined in the jail of the county
a

of which he is. sheriff to suffer in health for the want of such medical

aid, fire, blankets, clothes, and cleanliness as above pointed out, he
shall be subject to indictment for such neglect, and, upon conviction,
shall be fined by the court in a sum not more than five hundred
dollars, which fine shall be paid to the clerk of the inferior court of
the county, and made part of the county funds.—lb.
8. The jailers of the several counties of this state shall be allowed
to charge the sum of fifty per cent, on all charges heretofore allowed

by law.—lb.
9. Whenever the sheriff of any county shall have incurred any expense in the performance of his duty as above prescribed, he shall lay
before the inferior court of the county of which he is sheriff an account of the same, who shall pay the same out of any funds belonging
to said county, in preference of all other claims upon said fund whatever.—Ib. 378, 379.
10. The sheriffs of the several counties of this state shall, under the
direction of the inferior courts of the counties where jails are built,

lay off, or cause to be laid off, around the jails, in such manner as they
may deem most convenient and proper, ten acres. 'And in the counties where no jails are yet built, it shall be the duty of the sheriff,
under the direction of the inferior court in those respective counties,
within three months after a jail is erected in the same and received,
to lay off the same number of acres as is provided for in this act,
which limits, when so laid off, in each case
ered as prison bounds.—Daw. Comp. 203.

shall be held and consid-

So soon as prison bounds
herein before pointed out, and any
person shall be arrested and committed to jail by an officer, upon
civil process, and the person so arrested and committed to jail shall
tender to the officer committing the said person to jail a bond with
good and sufficient security in a sum of double the amount of the
debt or demand for which he, she, or they are committed to jail;
which bond the said officer so arresting is hereby authorized and required to take, With condition that if the person or persons so arrested
and committed to jail do at any time, without being legally discharged,
pass or leave the boundaries so laid off and defined as prison bounds,
are

ascertained in the

manner

such passageor departure of said bounds shall be taken and considered
escape and forfeiture of said bond: and the sheriff or other officer
taking such bond and security shall be bound, on the application of the
as an

plaintiff in such case, his attorney at law or in fact, to assign the same
to the plaintiff, who may upon such bond and assignment commence
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action for the breach of the same against the principal or principals,
and his, her, or their security or securities at the same time, and shall

an

against the principal or principals in said bond, and his, her,
security or securities, the amount of debt or demand, with
interest*and costs, for which the person or persons was or were arrested and committed to jail:,Provided, nevertheless, no person so
arrested and committed to.jail shall have the benefit of such bounds
for a longer term than six calendar months at the instance of the
same plaintiff.—lb. 204.
In case any sheriff or other officer so arresting and committing a person or persons to jail upon any civil
process, shall refuse to receive such bond as i*s herein before set forth,
the officer so refusing shall be subject to indictment for malpractice
in office: and in case the officer shall take insufficient .security, he
shall be held liable to the plaintiff in the several modes pointed out
in the laws heretofore passed, prescribing the liability of sheriffs and
other, officers; and in case the arrest should be made by a coroner,
recover
or

their

he shall be held to all the liabilities that
arrest made by him.—lb. 204.

a

sheriff would be

were

the

CHAPTER V.
DEEDS

AND MORTGAGES.

1. All deeds of mortgage uppn real property which have been
heretofore executed shall, after having been proved, as in case of
deeds of real property, be recorded in the clerk’s office of the superior
court of the county in which such'real property may lie, within twelve
months after the passing of this act; and that all the deeds of mortgage upon personal property
shall be proved by the

which have been heretofore executed,

affidavit of the subscribing witness, and

recorded-,in the clerk’s office of the superior court of the county in
which the mortgager shall have resided at the time of the making of
the same, or if he be dead, in the county where his legal representatives reside at the time of recording

the same; or if there be no legal
representatives in the county where the mortgager last resided previous

to

his

death, within twelve months after the passage of this act:

Provided, that

nothing herein contained shall be so construed as to
require mortgages which have already been recorded to be again recorded, but the same shall be held and deemed to be legally recorded
and admitted in evidence under the laws now in force in this state i
and Provided, also, that if the witnesses'to any mortgage are dead,
or removed from the
county, then the same may be recorded upon
the affidavit of one or more persons who are acquainted with the

handwriting.—Daw. Comp. 222.

2. All deeds or mortgages upon real property hereafter to be made,
shall be proved in the same way as is above required by the preceding
section for the proving of mortgages of real estate, and shall be recorded in the clerk’s office of the superior court of the county in which
such real estate shall lie, within three months from the date of such
deed ; and that all deeds of mortgage upon personal property here-
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after to be made, shall be proved in
in the first section of this act for the

the same manner as is provided
proving of like deeds heretofore
made, and shall be recorded in the clerk’s office of the superior court
of the county in which the mortgager resided at the time of the execution of the said mortgage, within three months after the date of
such mortgage.—Daw. Comp. 222.
3. Every deed of conveyance or mortgage of either real or personal property hereafter to be, made, may, upon being executed in
the presence of, and attested by, a notary public, judge of the superior
court, justice of the inferior court, or justice of the peace, (and in
cases of real
property by one other witness,) be admitted to record,
and made evidence in the different courts of law and equity in this
state, as though the same had been executed, proved, and attested as
heretofore required by the laws of this state in case of deeds of real
property.—1 b.
4. Upon failure to record any mortgage, as herein before required,
within the time or times herein before specified for recording the
same, that then and in such case all judgments obtained before the
foreclosure of the said mortgage, and, also, any mortgage executed
after the same, and duly recorded, shall take lien on said mortgaged
property in preference to the said mortgage.—lb.
5. And whereas personal property is frequently mortgaged while
beyond the limits of this state, which property so mortgaged is afterward brought within the limits of this state, before the debt for which
the same was pledged is satisfied: Be it enacted, fyc., that in cases
of mortgages of personal property, executed when the said property
so mortgaged is beyond the limits of this state, and which property
shall be afterward brought within the limits of this state, such mortgages shall be recorded within six months after the said property
shall be so brought in, in the office of the clerk of the superior court
of the county where the person so bringing the said property shall
.

first establish his residence.—lb.
G. That if the holder of any mortgage- of property so brought into
the state shall fail to record his mortgage at the place and within the
time specified in the preceding section for the recording of the same,
then and in such case any and all judgments which shall have been

duly obtained against the said mortgager.before the foreclosure of
such mortgage, shall be entitled to take lien on the said mortgaged
property, prior to the said mortgage: Provided, that if the. said mortgagee, or his assignee, or the legal representatives of such mortgagee
or
assignee shall, on foreclosure of the said mortgage, make affidavit
before the judge or justice grahting such foreclosure, that he was the
holder of the said mortgage at the time of the removal of the said
property into this state, and that he did not know, before the expiration of the-time fixed as aforesaid for recording such mortgages, that
the said mortgaged property had been removed within this state: or
if the said debt be not due, and the mortgagee, or his legal representatives or assignee, shall make a like affidavit before a judge or
justice as aforesaid^and place the said mortgage and affidavit together
on record in the proper office herein before specified ; then and in
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such case the said mortgage shall be considered and taken from that
time to have and be entitled to the same lien as if the same had been

duly recorded.—Daw. Comp. 222.

7. That all deeds of land which may have been recorded on the
oath of one* or more of the subscribing witnesses, or if subscribed
by two or more witnesses, one of whom attested the same as a judge
of the superior court, justice of the inferior court, justice ofthe peace,
of

notary

public, shall have been recorded in their official attestation ;

such deeds, though not recorded within the, time prescribed by law,
shall be admitted in evidence in the same ma'nner as deeds which
have been duly recorded ; and when the originals of" such deeds are
lost or destroyed, and that fact is made known to the <;ourt, the copies
of such deeds, taken from the record, and duly attested by'the person

having the custody of the same, may be read in evidence before any
court of law or equity in this state.
And all deeds, other than mortgages, executed and proven as stated in this section, but not recorded,
may,be recorded within.twelve months from the passing of this act,
(26th December, 1827.)—lb.
8. That so much of the judiciary act of 1799 as makes it necessary for all rules to foreclose mortgages on real estates to be published in one of the public gazettes of this state, at least once a
month, for twelve months, or copies of said rules be served on the
mortgagers or their special agents, at least six months previous to the
time the money is directed to be paid, be, and the same is hereby repealed; and that in lieu thereof, it shall only be necessary for said
rules to be published in one of the public gazettes of this state once a
month for siatf months, or be served in the manner mentioned in said
act three months before^ the time at which the money is directed to
be paid: Provided, that nothing in this act shall be so construed as to
affect any mortgage which may exist at and before the passage of this
act.—lb, 218.
9. When any person or persons, his, her, or their agent or attorney,
shall petition the superior court as prescribed by the judiciary of

1799, for the foreclosure of any mortgage on real estate, the court
shall grant a rule directing that the principal and cost shall be paid
into court within six months thereafter, which rule shall be published
in one of the public gazettes of this state once a month for four
months, or served on the mortgager, or his, her, or their special agent

attorney, at least three months previous to the time the money is

or

directed to be paid: Provided, that nothing in this act
strued as to affect any mortgage which may exist at
passage of this act, (1829.)—lb. 230.

shall be so conthe time of the

10. That from and after the passing of this act, (1826,) all deeds
for lands which may have been recorded upon the lawful affidavits of two or more subscribing witnesses, or by being subscribed
and witnessed by one or more witnesses and a notary public, judge
*

But see the act of 1826, post, sec. 10, 11, which was 'superseded by this act of
1827, but having been revived by the act of 1834, the act of 1826 is now in force, but
will expire by limitation on the 20th December, 1835.
t Four months.—See next section.
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of the superior court, justice of the inferior court, or justice of
the peace, but not recorded within the time prescribed by the
laws of this state, shall be admitted in evidence without further

proof; and when-the originals are lost or destroyed, and that being
made judicially known to the court, copies of the same may be intraduced and read in evidence on any trial before any court of
law or equity in this state.—Daw. Comp. 217.
11. That all deeds executed and proved according to the laws of
this state, but not yet recorded,-may nevertheless be recorded
within twelve months from the passage of this act, upon the usual

proof of their execution; and when so recorded, the same, or copies
thereof, may be read in evidence without further proof.—lb. 218.
By the act of 1834, page 94, it is provided, that “ all deeds executed
in the manner pointed out by the act of 1826, (the two preceding
sections,) between the limitation of the same and the passage of
this act, shall be oh the same footing'as those therein recited; and

that the aforesaid act, so revived, shall be and remain in full force
and virtue for twelve months from the passage of this act,” (20th

December, 1824.)
In regard to the due execution

and record of conveyances in Georgia,
opinions have been entertained, which have led to various and contradictory decisions in our own courts. In the year 1825, this subject was
critically examined by Mr. Schley, and his opinion thereon published in a
note on the statute 27 Hen. VIII. c. 10, (see his Digest, page 163.)
The following are among his closing remarks; which, without any further extract,
will show his opinion on the law, and on the decisions of the courts at that

various

time:—
“
The courts of Georgia have generally considered, the recording of a
deed as intended to make it evidence, without proof by the subscribing witness, or other mode pointed out by the common law, and have therefore de-

deed which has been recorded within twelve months after
proof; while they require the .usual proof of a deed which ha§ not been recorded within that
time : and whether recorded or not, it is considered a good and valid conveyance to pass the use and change the property.,
Now, this opinion is certainly not founded in law, because none of the registry acts say, that the recording of a deed shall make it evidence, without being first proved in the
ordinary common law mode ; and the act' of 1785 expressly requires that a
deed be recorded in order to make it good and valid. Yet the judges, contemporary with the statute of 1785, having so construed it as to make all
deeds recorded within twelve months from their dates, evidence without proof,
and all deeds, whether recorded or not, valid after proof,* it may be proper
to adhere to such decisions, on the ground that contemporaneous expositions
of a statute, which have long been acquiesced in, may be considered as fixing
the construction.—See Stuarts vs. Laird, 1 Cranch, 299, 309. This exposition, however, goes entirely to defeat the object of the statute' of 1785, and to
dispense with the recording of deeds, and can only be adhered to because a
different and proper construction would shake half the titles in the state.
We,must therefore say, stare decisis, and now consider the law as fixed, for
termined, that

a

its date shall be received in evidence, without further

Communis

error

facit jus.”

Georgia,.

tx

Form

12.

)

of a Deed.

This indenture, made this tenth day of August,

Baldwin County. ) in the year of our Lord one thousand eight
hundred and thirty-five, between Charles Smith, of the county and
*

See ante, sec. 7.
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AND

one part, and Richard Roe of the same place,
Witnesseth, that the said Charles Smith, for, and
jn consideration of the sum of am thousand dollars to him in hand
paid, at and before the sealing and delivery of these presents, the
receipt whereof is hereby acknowledged, hath granted, bargained,
sold, and conveyed, and does by these presents, grant, bargain, sell,
and convey unto the said Richard Roe, his heirs and assigns, all that
tractor parcel of land, situate, lying, and being, {it is necessary barely
to.describe the property plainly and substantially, that it is intended
to be conveyed, whether it be lands, or, houses and lots, or any other
real property ; it is better in. most cases,.where the premises can be
described without it, to omit a description by metes and bounds.)
To
state

aforesaid, of the

of the other part,

have and to hold said tract or parcel of land, unto him, the said
Richard Roe, his heirs and assigns, together with all and singular
the rights, members, and appurtenances thereof, to-the same in any
manner

belonging, to his and their own

proper use,

benefit, and

behoof for ever in fee simple.
And the said Charles Smith, for

himself, his heirs, executors;,' and
administrators, the said bargained premises unto the said Richard
Roe, his heirs and assigns, will warrant, and for ever defend the right
■

and title thereof against

themselves, and against the claim of all other

persons whatever.
In Witness' whereof, the
.

said Charles Smith hath hereunto set
his hand and seal, the day and year above written.

Signed, sealed, and delivered,

in presence of
John
I. T.

Bryant,
Cushing, J. P.-

Charles Smith.

(L.S.)

Two witnesses are enough to a deed ; and if one of them is a justice of the
peace, judge of the superior, or justice of the inferior court, or notary public,
it will be admitted to record, without any other or further probate, but

if neither should be a justice, or other officer as above, the following is
form of the probate, which must be inserted on the back of the deed-:—

the

Personally

came before me John Bryant, who
duly' sworn, deposeth and saith,'that he
seal, and deliver the within deed for the
purposes therein mentioned, and that the deponent subscribed the
same as a witness, and saw Caleb
Murphy do ?o likewise.

Georgia,

)

Baldwin County. ) being
saw Charles Smith sign,-

,

Sworn to and subscribed before

me,

this tenth day of August, eighteen

hundred and

John Bryant.

thirty-jive.

I. T.

Cushing, J. P.

The deed must be recorded in twelve months, in the clerk’s office of the
superior court, in the county where the land lies, and if it lies on both sides
of the dividing line between two counties, it ought to be recorded in both
counties.

Formerly, it was necessary that the wife should join the husband in all
conveyances of lands, and also make a special relinquishment of her dower;
but by .the act of 1826, (see post, c. 6, s. 10,) the husband can make such
conveyance without

veyed

the consent of the wife, unless the property to be conhis intermarriage with the wife, in which case it is
should unite with the husband in the execution of

was acquired by
necessary that the wife

Ciiap. 5.J
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the deed; and moreover, that she should, upon private examination before a
judge of the superior court or a justice of the peace, Acknowledge that she
did voluntarily execute the same, with an intention to renounce her right of
dower; such acknowledgment
be in the following form

must be endorsed upon the deed, and should

Georgia,
) A. B., wife of the within named C. D., this day
County. ) appeared before me, and being privately, and separate, and apart from her said husband, examined by me, did declare,
acknowledge, and agree, that she did, of her own free will and acBaldwin

cord, subscribe, seal, and deliver the within deed,* with an intention
thereby to renounce, give up, and for ever quit claim to her right of
dower, and thirds of, into, and to, and all and singular the premises

in said deed mentioned.
In witness whereof the said A. B. hath hereunto set her hand and

seal, this tenth day of August, in the year

one

dred and

thousand eight Jmn-

thirty-five.
Signed, sealed, and delivered
in presence of
I. T. Cushing, J. P.

A. B.

(L. S.)

In the foregoing form, the language of the last statutory provision
subject is adopted.—See Prin. Dig. 110,112, 113.

13.

Georgia,

)

on

the

Form

of Mortgage Deed.

This"

indenture, made this tenth day of Au-

.

Baldwin County. $ gust, in the year of our Lord one thousand eight
hundred and thirtyfive, between Charles Smith, of the county and

aforesaid, of the one part, and Richard Roe, of the same place,
Witnesseth, that the said Charles Smith hath this day made and de-

state

livered to the said Richard Roe his certain promissory note, subscribed with his hand, and bearing even date with these presents,

whereby -the said Charles Smith hath promised to pay the said
or bearer, one thousand dollars, on or before the
twenty-fifth of December next ensuing the date hereof, for value received. Now, for and in consideration of the sum offive dollars, by
the said Richard Roe to the said Charles Smith ,in hand paid, the
receipt whereof is hereby acknowledged, as well as for the better
securing the payment of the aforesaid promissory note, the said
Charles Smith hath granted, bargained, and sold, and'doth by these
presents grant, bargain, and sell unto the said Richard Roe, his
heirs and assigns—[Here insert whatever properly is intended to be
mortgaged: if it is land, or houses and lots, describe them plainly, as
in a deed; or if it is personal property, describe it as in a bill of
sale.]
To have and to hold said bargained premises (or property) to the
said Richard Roe, his heirs and assigns, to his and their own proper
use, benefit, and behoof for ever.
And the said Charles Smith, for
himself, his heirs, executors, and administrators, the said bargained
premises (or property) unto the said Richard Roe will warrant .and
for ever defend against the claim of himself and his heirs, and against
Richard Roe,

.

the claim of all other -persons

whatever: Provided, nevertheless.
u u
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that if the said Charles Smith, his heirs, executors, and administrators, shall and do well and truly pay, or cause to be paid, unto the
said Richard Roe, his heirs and assigns, the aforementioned sum of
one thousand dollars, on the day and time mentioned and appointed
for the payment thereof, in the said promissory note mentioned,
with lawful interest for the same, according to the tenor of said
note, then and from thenceforth, as well this present indenture, and
the right to the property thereby conveyed, as the said promissory
note shall cease, determine, and be void to all intents and purposes.
In

testimony whereof the said Charles Smith hath hereunto set his
day and year above written.
Charles Smith. (L. S.)
Signed, sealed, and delivered

hand and seal the
in presence of
John
I. T.

Bryant,
Cushing, J. P.
Form

of a Bill of Sale of Personals.
Georgia,
) Know all men by these presents, that I, John
Baldwin County. ) Doe, of the county and state aforesaid, for and
in consideration of the sum of five hundred dollars to me in hand paid
by Richard Roe of the same place, the receipt whereof I do hereby
acknowledge, have granted, bargained, and sold, and by these presents do grant, bargain, and sell unto the said John Doe, his heirs and
assigns, the following property: (Here insert whatever personal
property is intended to he conveyed, taking care to describe it plainly
and distinctly.)
To have and to hold the aforesaid bargained property to him the said Richard Roe, his heirs and assigns, for ever.
And I, the said John Doe, for myself, my heirs, executors, and administrators, all and singular the said bargained property unto the
said Richard Roe, his heirs and assigns, against me and my said
executors and administrators, and against all and every other
person and persons whatever, shall and will warrant and defend
by these
presents.

In witness whereof I have hereunto set my
tenth day of August, one thousand eight hundred

Signed, sealed, and delivered
of
1. T. Cushing, J. P.

in presence

hand and seal-,' this
and thirty-five. ’

John Doe,

(L. S.)

CHAPTER VI.
DOWER.

1. Under this head it is proper to observe that the term dower
relates exclusively to real property, and signifies the portion which
a widow hath (being the third part) of the lands of her husband after
his decease. It does in our laws in no instance apply to personal

property, of which last the widow is always entitled to her dower
child’s part of the real property, at her election. If she take
dower, it is only a life estate in the property, and will return to her
or

Chap 6.]
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husband’s estate at her death, to be disposed of among the heirS;
if she choose a child’s part, it will, together with her share of

339

but
the

personal property, be at her own disposition in any manner she may
think proper, either by deed or will.—Prin. Dig. 161.
2. When any person holding real or personal estate shall depart
this life intestate, the said estate, real and personal, shall be considered as altogether of the same nature and upon the same footing, so
that in case of there being a widow and child, or children, they shall
draw equal shares thereof, unless the widow shall prefer her dower;
in which event she shall have nothing further out of the real estate
than such dower; but shall nevertheless receive a childlspart or share
out of the personal estate.—lb. 161.
3. It shall be the duty of all widows, within one year after the
death of their husbands, to make their election or portion out of the
estate of the deceased; and any such widow so failing to make her
election shall be considered as having taken her dower or thirds, and
shall for ever after be debarred from taking any other part or portion of the said estate.—lb. 167.
4.

That the

superior courts of this state shall have power and
upon the written application of any person entitled to
dower in any lands and tenements in this state, to appoint three fit
and discreet freeholders of the county in which the application is
authority,

made, and to

cause to be issued by the clerk of said court a writ for
that purpose, to be devised and framed according to the nature of1
the case, directing,said freeholders, or a majority of them, to enter

upon such lands and tenements, and to admeasure, lay off, and assign the part or share thereof to which, by the laws pf this state, the
applicant is entitled, the persons so appointed being first sworn duly
and impartially to execute said writ: Provided, that the person so
applying shall give to all the parties in interest, their agents, attorneys, or guardians, twenty days written notice, if they reside within
the state, and if they reside without the state, three month’s notice
in one of the public gazettes of this state, of their intended application for such assignment of dower: and Provided also, that the application shall not be made until the expiration of three months after
the death of the person to whom the said lands and tenements belonged.—Daw. Comp. 215.
5. That in case any person or persons who may be interested in
said land shall traverse or deny the right of the applicant to such
dower, (the grounds of which traverse or denial shall be plainly and
distinctly set forth in writing,) the court shall order an issue to be
made up, and the same shall be tried by a special jury at the same
term, unless it should appear to the court that the principles of
justice should require a continuance, which may be allowed for one
term, and no longer; and the verdict of the jury shall be final and
conclusive between the parties.—lb.
6. That when any person is Entitled to dower in lands and tenp-

ments, situate in different counties of this state, application shall be
made in the manner and under the restrictions herein before pointed

out

by the superior courts in each of such counties; and the writs
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granted by said courts shall only extend to the laying off and assigning dower in the lands and tenements situated within the county in
which such application is made.—Daw. Comp. 215.
7. That the persons appointed for the purposes herein before expressed shall return their proceedings on such writs to the term of
the superior court next ensuing the one at which they were granted,

there to remain of record, and which shall be final and conclusive
between all the parties concerned, unless some person interested
shall show a good and probable matter in bar of the confirmation of
such assignment, or that the applicant is not entitled to so much as
hath been assigned; in which case the court shall permit an issue to
be made up and tried by a special jury without delay, unless good
and sufficient cause should be shown to the court for a continuance,
which may be granted for one term, and no longer; and if the jury
shall find in favour of the return and assignment already made, the
same shall stand confirmed, but if
they should find against it, the
court shall forthwith award another writ directing a new assignment, which shall be executed and returned as before directed, and
which shall be final and conclusive to all the parties; and in all
cases where the
assignment so made is confirmed by the court, writs
of possession, on the application of the person to whom dower is so

'

assigned, shall be issued by the clerk of the superior court from
which the writ originally issued for such assignment, to give such
person possession of the lands and tenements so assigned to them.
—Ib.
8. That the persons so making the assignment shall in every case
give to the parties in interest ten days’ notice, if they reside within
the state, and if they reside without the state, two months’ notice
in one of the public gazettes of this state, of the time and place of
making said assignment.—Ib.
9. That the persons making such assignment shall be authorized
to appoint and employ a surveyor to assist in executing the writ to
them directed, who together with themselves shall be entitled to such
compensation for their services as the court shall deem reasonable
and just; and in case the person applying for said writ shall refuse
or neglect to
pay the sum awarded by the court, execution shall be
issued therefore as on a judgment.—Ib.
10. All conveyances of lands and tenements made by the husband
alone, during the coverture, shall be legal and valid, and effectually
convey the entire premises therein described, except such lands as
the husband may have become possessed of by his intermarriage
■with said feme covert; any law, usage, custom, or rule of
court, to the contrary notwithstanding: Provided, that nothing
herein contained shall prevent the widow from her right to dower
in all lands of which her husband may have died seized and possessed.—Ib. 217. For the mode of relinquishing dower, see ante,
chap. 5, s. 12.
Form of Petitionfor Dower.
11.
Georgia,
) To the honourable the superior court of said
Baldwin County, J county, the petition of Susan Jackson, widow

Chap. 7.]
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and relict of Abner Jackson, showeth: That Abner Jackson, late of
said county, deceased, departed this life seized and possessed of
a certain tract of land on the waters of Camp Creek, in said county,

adjoining lands of James Dobbs on the west, lands of William Dobbs
the south, lands of David Dobbs on the east, and lands of Jacob
Dobbs on the north, containing by resurvev five hundred and fifty
on

acres;

and your petitioner further shows, that the said Abner Jack-

has

departed this life above the space of three months, and that
petitioner hath given the legal notice, to all the parties in interest, of this intended petition or application for dower.
Your petitioner, therefore, prays your honour to cause a writ of
partition to be issued, for the purpose of assigning and setting off
the dower to which your petitioner is entitled in the lands and tenements above named.
And as in duty bound will ever pray, &c.
This tenth day of August, eighteen hundred and thirty-five.

son

your

CHAPTER VII.
ENDORSERS

AND

SECURITIES.

1. The

practice heretofore required of making a demand of the
makers of promissory notes and other instruments, for the payment
and performance of the same, and their giving notice of such demand within a reasonable time to the endorsers of said promissory
notes and other instruments, shall cease and become entirely unnecessary to bind said endorsers;
endorses a promissory note or

and whenever any person whatever
other instrument, he shall be held,
taken, and considered as security to the same, and be in all respects
bound as security, until said promissory note or other instrument is
paid off and discharged ; and shall be liable to be sued in the same
manner and in the same action with the
principal or maker of said
promissory notes or other instruments: Provided always, that nothing herein contained shall extend to any promissory notes which
shall be given for the purpose of negotiation, or intended to be negotiated at any chartered bank, or which may be deposited in any
chartered bank for collection: and Provided also, that nothing contained in this act shall be construed as to prevent the endorser from
defining his liability in the endorsement.
2. Any security or endorser may, whenever he thinks proper,
after the note or instrument become due, require the holder to proceed to collect the same; and if he should not proceed to do so
within three months, the endorser or security shall be no longer
liable.—Uaw. Comp. 76,77. The provisions of this section were
re-enacted in the year 1831. See pamphlet, page 136.
3. In all cases where any person or persons hath heretofore entered himself as security on appeal or for stay of execution in any
case, in any court in this state, and may subsequently thereto have
paid off and discharged the execution issuing, in such case it shall
and may be lawful for such security to apply to the sheriff, clerk,
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constable, marshal, or attorney, to whom such payment may be
made, and procure an entry or certificate to be made on such exe-

paid by the security, and such security
be entitled to the use and control of such execution
purpose of proceeding against his principal.—Daw. Comp.

cution that the

same was

shall thereupon
for the
216.

4. In all cases of appeal where security hath been given, and
hereafter given, and hereafter to be tried, it shall and may be lawful
for the plaintiff or his attorney to enter up judgment against the

principal and the security, jointly or severally; and execution shall

issue accordingly and proceed against either or both at the option
of the plaintiff, until he is satisfied: Provided, nevertheless, if the
execution against the security or securities be first paid by him or

them, then the execution against the principal shall still be of force
and under the control of the security or securities, until the same be
satisfied by said principal.—lb.
5. When security shall have been given, or may hereafter be given
for the stay of an execution after judgment, execution shall issue as
in cases of appeal against the principal and security, jointly or sever-

ally, and proceed and be controlled in like manner.—lb.
6. When any person or persons hath heretofore or shall hereafter
become bail, on recognisance or security, on bond, note, or other
contract, and shall be sued thereon, it shall and may be lawful for
-such bail or security on the trial of such case to make special defence; and in case it should appear to the court that one or more of
the defendants is or are securities only, and not interested in the consideration of the contract sued

on,

then and in such

case

verdict and

judgment shall be entered accordingly,and further proceedings had,
and privileges exercised as herein before prescribed in behalf of the
other securities: Provided, the plaintiff shall in no case be delayed
by any dispute which may arise between the defendants, but the
court shall decide the issues, and the verdict which may have been
finally rendered on the issues between the defendants, shall relate
back to the time of the verdict and judgment in favour of the plaintiff.—Ib. 216,217.
7. That in all cases in which any person or persons hath heretofore become security, in the manner herein before specified, and

judgment has been rendered against him or them, and execution
has been issued accordingly, in which they may be able to show
that he or they were security only, and as such hath or have been
paid off and discharged such execution, such security or securities
shall have the benefit thereof, and power to control the same, for the
purpose of indemnifying himself or themselves out of the property
of the principal.—Ib. 217.
8. That when any security to any note, bond, or obligation, shall
subscribe himself as security, such statement appended to his name
on the said note, bond, or
obligation, shall be held and taken as good
evidence of his being such security, and the plaintiff shall sue out
origihal and mesne process against him accordingly.—lb. 216.
9. It shall and may be lawful for any person or persons, who
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have heretofore become

security on any note, bond, or other coninterested in the consideration thereof, and judgment
has been rendered against them, and execution issued accordingly,
and such security or securities have been heretofore compelled to
pay off such judgment or execution, he, she, or they shall be entitled
to the control of the same for the purpose of remunerating him, her,
or themselves out of the property of the principal or principals:
Provided always, that it shall be made satisfactorily appear to the
tract, and not

court from

whence the execution issued, that such person or persons,

assuming to have the control of any judgment or execution as aforesaid, were bona fide security or securities, only upon the original
bond, note, or contract, which was the foundation of the judgment

and execution.^Acts of 1831, 134.
10. Where any security or securities as aforesaid, shall fail at the
trial of the note, bond, or other instrument upon which he, she, or

securities to make special defence thereof, it
security or securities to take control, after
payment thereof, of the said fi. fa. after complying with the requisi-

they

were

security

or

shall be lawful for such
tions of the

preceding section.-—lb.

CHAPTER VIII.
ESTRAYS.

1. It shall and may be lawful for any person upon his own freeor other person having charge of such freehold in the absence
of the owner thereof, and not elsewhere, to take up all estrays,
whether horse, mare, colt, filly, ass, mule, neat cattle, sheep, goat, or

hold,

hog, that may be found straying away from their owners; and every
taking up estrays as above, shall within ten days, in case such
estrays have been broke to service, take or drive it or them before a
justice of the peace in the county, whose duty it shall be, and he is
hereby required to take down in writing a particular description of
the marks, natural and artificial, brands, stature, age, and colour of
such estray or estrays, and immediately to issue his warrant to two or
more freeholders of the vicinage, commanding them,
having been
first duly sworn thereto, well and truly to appraise or ascertain the
value of such estray, which appraisement or valuation and descrip,
tion as above, together with the name of the taker up and the place
of his abode, the said justice shall, within ten days thereafter, transmit
to the clerk of the inferior court of said county, taking special care
that the person or persons taking up such estray do solemnly swear,
or affirm, that he or
they have not altered, or caused to be altered, the
marks or brands of such estray; and to the best of his or their
knowledge and belief, such marks or brands have, or have not (as
the case may be) in anywise been altered; and that the owner to
him or them is unknown.—Prin. Dig. 138, 139.
2. In case any person shall take up any such estrayed neat cattle,
sheep, goats, or hogs, he shall cause the same to be viewed by a freeperson
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where the same shall happen, and that the taker
be compelled to advertise said estrays, at least ten days, at the
place of holding justice’s courts in said district prior to tolling, and
shall immediately thereafter go with such freeholder before a justice
of the peace for said county, and make oath before him, that the
same was taken up at his plantation or place of residence in the said
county, and that the marks or brands of such estray have not by
him, or to the best of his knowledge, been altered; and then the said
justice shall take from the taker up and freeholder, upon oath, a particular and exact description of the marks, brands, colour, and age of
all and every such neat cattle, sheep, goat, or hog, and such justice
shall, in manner above directed, issue his warrant for the appraisement of such estrays; which description and valuation shall by the
said justice, within ten days, be transmitted to the clerk of the inferior
holder in the county,
up

court, by him to be disposed of as herein after directed.—Prin.

Dig. 139.
3. It shall be the duty of every justice of the peace, before whom
any estray shall be carried as aforesaid, to enter a true copy of the
certificate transmitted by him to the clerk of the court, in a book to
be by him kept for that purpose.—lb.
4. It shall be the duty of the clerk of the inferior court in each

county in this state, and he is hereby required to receive and enter
in a book by him' to be provided and kept for that purpose, all such
certificates of description of appraisement as to him shall be transmitted from the respective justices in the county; and it shall also
be the

duty of the said clerk of the inferior court, to affix a copy of
valuation to the courthouse of his county,
after the same shall be transmitted to

every such description and
for two terms successively

him—lb.
5. It shall be the

duty of the said clerks of the inferior courts in
respective counties, to cause an enclosure to be made at the
courthouse, to be paid for out of the moneys arising from the sale of
estrays, for the purpose of impounding estrayed horses, mares, colts,
fillies, asses, and mules, and that all estrays aforesaid, taken up as
aforesaid, shall by the taker up be brought to the said enclosure, and
impounded from ten o’clock in the forenoon, until three o’clock in
the afternoon, on the first day of every term for twelve months, both
of the superior and inferior courts; and the said clerks shall see that
these requisitions be complied with by the taker up.
And every
taker up of any estray as aforesaid, shall, for every neglect to impound as aforesaid, be subject to a fine of five dollars, to be collected by execution under the hand and seal of the
presiding justice of
the inferior court, and paid into the clerk’s office for the use of the
county; unless sufficient cause to the contrary be shown to the said
their

the next term thereof.—lb. 139, 140.
6. It shall be the duty of the clerks of the inferior courts of this
state respectively, within ten
days after they, or either of them, may
have received from any justice of the peace, (of the county for
which he is the clerk,) before whom any estray horse, mare, colt,

court at

filly, gelding,

ass, or mule, may have been posted, in conformity
with the estray law now in force in this state, a
description of such

Chap. 8.]
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estrayed horse, mare, colt, gelding, filly, ass, or mule, to advertise
such estray or estrays according to the description thereof, which
he may have received as aforesaid, in the Georgia Journal, Augusta
Chronicle,

or Savannah Republican,* and the proprietors of said
shall receive as compensation for the publication of such
estrays, the sum of one dollar and fifty cents.—Prin. Dig. 142.
X The said clerks respectively shall be authorized to pay out of
the moneys arising from the sales of estrays the expenses incurred
for such advertisement or advertisements, unless it should so happen,
that the owner or owners of such estray or estrays may prove them
or either of them away previous to sale; then and in that case it shall
be the duty of such clerk to demand and receive of the owner or
owners of such estray or estrays, the full amount of the expenses incurred for such advertisement or advertisements, previous to the delivery of such estray or estrays.—lb.

papers

8. The clerks of the inferior courts aforesaid shall be entitled to
the sum of fifty cents for transmitting the description of said estrays,
from the owners, if proven away, or from the proceeds of the sale of
such estray, if sold.—lb. 142.
9. In all cases where expenses have been incurred, arising under
this act, by advertising such estray or estrays, it shall be the duty of
the said clerks respectively to remunerate such expenses out ofthe mo-

of such estrays; and it shall be the duty of
fair and regular book of entry of all such
expenditures, to exhibit to the inferior courts of their counties resney arising from the sale
all such clerks to keep a

pectively upon application-—lb.

duty of the taker up, and he is hereby required
bring to the courthouse in the county wherein he resides, and de-

10. It shall be the

to

liver to the clerk of the inferior court of said county, every estrayed
horse, mare, colt, filly, ass, or mule, on the first sheriff’s sale vday thpt
shall happen after the expiration of twelve months from the time of

entering such estray as aforesaid with the justice ; and it shall be the
duty of the clerk to proceed to sell such estray or estrays as aforesaid
on the day aforesaid, between the usual hours, for ready money to
the highest bidder, which money shall in the hands of the said clerk
be subject to the order of the inferior court, for county purposes, after
defraying the charges or fees herein after directed. And every taker
up, who shall neglect or refuse to comply with these requisitions,
shall be liable for double the amount of the appraisement, to be collected by execution under the hand and seal of the presiding justice
of the inferior court, unless sufficient cause to the contrary be shown
the court at the next term thereafter ; and the said forfeiture, when
collected, shall be applied to the use of the county, after deducting
the legal fees.—lb. 440.
11. No neat cattle taken up as estrays, shall be sold under twelve^
*

Estrays tolled in the county of Wilkes, may be advertised in the Washington
News; those in the county of Columbia, in the Constitutionalist, (Augusta,) Daw.
; and those in the county of Henry, in
Milledgeville.—Acts of 1832, p. 80,
t Six months.—Daw. Comp. 187.

Comp. 114, 115
in the town of

X X

some

public gazette published
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months from the time of being tolled; and it shall be the duty of the
clerks of the inferior courts, previous to the advertisement and sale
of such estrays by the justice before whom they may have been
tolled, to advertise at the door of the courthouse all such estrays, on
the first day of every succeeding term of the superior and inferior
courts, which may happen in the county within the said term of
twelve months.—Prin. Dig. 141,142.
12. In case any person shall take up, as aforesaid, any neat cattle,

sheep, goats, or hogs, and no person or persons shall appear and
make satisfactory proof within three* months that the said estrays
are his or their property, the justice, having given twenty days’ notice by advertisement in two of the most public places in the captain’s district wherein he resides, shall proceed to sell the said estray,f by his constable, upon one of his court days, between the
usual hours, for ready money to the highest bidder; and it shall be
the duty of the justices in the several counties, and they are hereby
required to pay to the clerk of the inferior court in their respective
counties, at each term of said court, all moneys in their hands, that
have arisen from the sales of estrays as aforesaid, deducting five per
centum for commissions, and such other charges as are allowed by
law, and all moneys so paid shall be subject to the order of the inferior court, for county purposes.—lb. 140.
13. The justice, for his services, exclusive of commissions, shall
receive the sum of twenty-five cents.—lb. 142.
14. The justice, for his services as above, shall receive from the
taker up, at the time such estray or estrays shall be brought before
him, or description or valuation thereof presented to him as above, the
sum of seventy-five cents for each mare, horse, colt, filly, ass, or mule,
and the

sum

of six and

one

fourth cents for each head of neat

cattle,

or hogs.—lb. 140.
15. If any person or persons shall, within the term of two years
from the time of such sale, prove to the satisfaction of the courtl that
the property so sold was his or their own, or that of his or their employers, (as the case may be,) in that case the court shall, after deducting the fees and
herein after described, pay the balance of the
money arising from such sales to the claimant of such property.—
lb. 140.
16. The taker up of such, estrays shall, as a compensation for

sheep, goats,

charges

maintaining and keeping of the same, put them to immediate labour,

if capable of sgrvice; and if incapable, or he should prefer it, receive
from the owner, if claimed, or from the court, if sold, a reasonable
satisfaction, to be adjudged by the clerk and a justice of the peace'

for the county, according to the circumstances of the case:

nevertheless, that in

Provided,

the putting such estray to labour, he 6hall be
produce such estray to the owner, if claimed, or to the clerk,,

bound to
if sold, (casualties
—Ib. 140,141.
*

case

excepted,) in

as

good condition

as

when appraised.-

Six months.—Daw. Comp. 187.t All hornet) cattle, sheep, goat*, and hogs, that may be tolled in conformity with
the estray laws now in force in this state, may be sold at the expiration of s?x monthsfrom the time they are tolled.—Ib. 187.-
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17. Upon the delivery of any such estray to the legal owner, or, in
the case of sale, upon the sale thereof, the taker up shall receive from
the owner or clerk, (as the case may be,) the sum of one dollar for
each horse, mare, colt, filly, ass, mule, or ox, in addition to the sum by'
him paid to the justice, and the sum of twelve and a half cents for
each head of neat cattle, sheep, goats, or hogs, in addition to the sums
above mentioned, for the keeping and maintenance of the same.—
Prin. Dig. 141.
18. The clerk of the, said court shall, for the receiving, entering,
and publishing every certificate as above directed, receive the sum of

fifty cents, to be paid by the owner upon claiming the property, or
deducted put of the money arising from such property in case of sale;
and the further sum of five per centum upon the balance of such money, as a compensation for selling, collecting, and paying; and twentyfive cents for each estray advertised by him at the courthouse.—lb.
141, 142.
19. It shall be the duty of the clerk of said court to render to the
said inferior court, at every term' thereof, a true statement of all moneys arising from the sales of estrays as aforesaid, accompanied with
the proper vouchers, and exhibit a correct statement as aforesaid to the
grand jury of the county, at every fall term of the superior court, and
oftener if required.—lb. 141.
20. Any person taking up an estray as aforesaid, and failing or neg-

lecting to comply with and fulfil the true intent and meaning of this
act, and being thereof duly convicted before the inferior court, shall,
for every such offence, forfeit and pay a sum equal to double the
value of such estray, so neglected to be tolled and advertised as aforesaid, to be recovered by suit or action at law, the informer to be the
plaintiff in the action; one half of the sum so recovered to the use of
the informer, the other half to the use of the county.—lb.
21. If any justice or clerk, shall refuse or neglect to perform the duties required by this act, each justice or clerk neglecting or refusing
shall, for every such neglect or refusal, forfeit the sum of twenty dollars, one moiety to be paid to the party informing, and the other moiety
to the use of the county where such offence shall be committed ; to be
recovered by action of debt, in any court having cognizance of the same;
and shall, moreover, be liable to an action of damages to the party injured, and, upon conviction, pay double costs.—lb. 241.
22. It shall be the duty of the justices of the peace and constable
or constables of each captain’s district in every county in this state,
to notify the clerk of the inferior court of the county wherein they
reside, whenever it comes within their knowledge, or when they
have any reason to believe, that any execution has been levied on
estrayed property.—Acts 1831, p. 86.
23. In all cases where the clerks of the inferior courts of the different counties in this state shall receive the information aforesaid,
and also where the fact may come within their own knowledge, for
them to hand a written notice to the constable or sheriff, as the case
may be, (who may have levied on any
that he claims the said property for the

estrayed property,) stating
benefit of the county as an
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estray ; which said notice shall be sufficient to compel the constable
sheriff, as the case may be, to return the said fi. fa. or fi. fas, and
notice, to the next justice’s court of the district wherein the levy may
have been made ; if the said fi. fas issued from a justice’s court, or if
the same issued from an inferior or superior court, then and in that
or

event to

the next inferior

or

superior court of the county wherein the

may have been made; and when any notice with the execution
as aforesaid shall be returned to any of the courts aforesaid, it shall
be the duty of the court to cause an issue to be made up, between
the said clerk of the inferior court and the plaintiff in execution,
which shall be tried in the same manner as all other claim cases, the
burden of proofresting on the plaintiff in execution. And in all cases
where the issue shall be determined against the clerk, the county shall

levy

the cost.—Acts 1831, p. 86,87.
Oath of Persons tolling Estrays.
I do solemnly swear (or affirm) that I have not altered or caused
to be altered the marks or brands of such estray, and to the best of
pay knowledge and belief, such marks or brands have (or have not, as
the case may be) in anywise been altered, and that the owner to me
is unknown.—Prin. Dig. 139.
25.
Oath of Valuer of Estrays.
You do swear that you will well and truly view and appraise the
estray (or estrays, as the case may be) in the summons to you directed,
without favour and partiality,
according to your skill and ability: So
help you God.
pay
•

24.

,

■

CHAPTER IX.
»

1. All fences

or

FENCES.

enclosures, commonly called,

worm

fences, that

shall be erected and made around or about any garden, orchard,
rice ground, indigo field, plantation, or settlement in this province,
shall be six feet high when staked and ridered, and from the ground
to the height of three feet of every such fence or enclosure the rails
thereof shall not be more than four inches distant from each other;
and that all fences or enclosures that shall consist of
paling, shall
likewise be five feet high from the ground, and the pales thereof not
more than two inches asunder: Provided
always, that where any
fence or enclosure shall be made with a ditch or trench, the same
shall be four feet wide, and in that case the fence shall be six feet

high from the bottom of the ditch.—Prin. Dig. 181.
2. If any trespass or damage shall be committed in
any garden,
orchard, rice ground, indigo field, plantation, or settlement, not being
fenced and enclosed in manner as herein before is directed, by the
irruption, breaking in, or straying of any cattle, horses, sheep, goats,
or swine, the owner of such cattle, horses, sheep, goats, or swine,
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shall not be liable to

answer

for such trespass, or to
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make good of

injury that shall happen

or be committed by
reason thereof; and in case any person or persons shall kill, maim,
hurt, or destroy, or cause to be killed, maimed, hurt, or destroyed,
any cattle, horses, sheep, goats, or swine so trespassing, straying,

satisfy

any

damage

PERSONS OF COLOUR.

or

breaking into any garden, orchard, rice ground, indigo field, planor settlement, not fenced and enclosed in manner as by this
act is directed, all and every such person or persons shall answer
and make good to the owner or owners thereof all such injury and
damages as he or they shall sustain thereby.—Prin. Dig. 181.
3. No planter or other person, not having a lawful fence, shall
fix in any of his enclosures any canes, or stakes, or anything that
shall or may kill, maim, hurt, or destroy any cattle, horses, sheep,
goats, or swine, under the forfeiture of twenty shillings sterling for

or

tation,

every

such offence.—lb.
CHAPTER X.
FREE

PERSONS OF

COLOUR.

1. All negroes, Indians, mulattoes, or mustizoes, who now are, or
hereafter shall be in this province, (free Indians in amity with this

government, and negroes, mulattoes, or mustizoes, who now are,

or

hereafter shall become free

excepted,) and all their issue and offspring born, or to be born, shall be, and they are hereby declared to

be, and remain for

ever

hereafter absolute slaves, and shall follow

the condition of the mother, and shall be taken and deemed in law
to be chattels personal in the hands of their respective owners or

possessors, and their executors, administrators, and assigns, to all
intents and purposes whatsoever: Provided always, that if any person or persons whatsoever, on behalf-of any negro, Indian, mulatto,

apply to the judge of the superior court by petition,
during the sitting of said court, or at any time, in the vacation, the said judge shall be, and he is hereby empowered to admit
any such person, so applying, to be guardian for any negro, Indian, mulatto, or mustizo, claiming his or her freedom ; and such
guardian shall be enabled, entitled, and capable in law, to bring an
action of trespass, in the nature of ravishment of ward, against any
person of persons who shall claim property in, or shall be in possession of any such negro, Indian, mulatto, or mustizo; and the defendant or defendants shall and may plead the general issue on such
action brought, and the special matter may and shall be given in
evidence, and upon general or special verdict found, judgment shall
be given according to the very right of the'cause, without having
any regard to any defect in the proceedings, either in form or substance; and if judgment shall be given for the plaintiff, a special
entry shall be made, declaring that the ward of the plaintiff is free,
and the jury shall assess damages which the plaintiffs ward hath
sustained, and the court shall give judgment and award execution

or

mustizo, do

either
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against the defendant for such damages, with full costs of suit; but
case judgment shall be given for the defendant, the said court is
hereby fully empowered to inflict such corporal punishment, not
extending to life or limb, on the ward of the plaintiff, as they in
their discretion* shall think fit: Provided always, that in any action
or suit, to be brought in pursuance of the direction of this act, the
burden of the proof shall lie on the plaintiff, and it shall always be
presumed that every negro, Indian, mulatto, or mustizo, (except as
before excepted) is a slave, unless the contrary can be made appear.
•*—Prin. Dig. 446.
2. In every action or suit t'o be brought by any such guardian as
aforesaid, appointed pursuant to the direction of this act, .the defendant shall enter into a recognisance, with one or more sufficient sureties, to the plaintiff, in such sum as the said court shall direct, with
the condition, that he shall prdduce the ward of the plaintiff at all
times when required by the court, unless such defendant shall prove
upon oath, to the satisfaction of the said court, his inability to produce such ward, and that, while such action or suit shall be depending and undetermined, the ward of the plaintiff shall not be abused
in

or

misused.—lb. 446, 447.
justices of the peace,

3. The

with

any

three freeholders of the

district; be, and they are hereby vested with power to, bind out to

service any male free negroes or persons of colour, over the age of
years, until he arrives to the age of twenty-one years, to artisans or farmers: Provided, such free person or persons of colour
have no guardian.—lb. 458.
4. The respective masters to whom such servants may be in-

eight

dented, shall find them sufficient clothing to protect him

or

them

from the

inclemency of the weather, and sufficient boarding and
lodging. Where a complaint is made to the justices of the district
where such indented servant -may reside, of any ill usage by his
said master, then and in that case an investigation shall be had
before the said justices} and on sufficient evidence being adduced,
the said bouuden servant shall be released from such master, and
placed again to service, to another person of the same trade or

farming.—lb.
5. The judge of the superior, or the justices of the inferior court,
of the respective counties of this state, shall upon the written application of any free negro or person of colour, made at any regular
term of the said courts, praying that a white person resident of the
county in which such application may be made, and in which such
free person of colour shall reside,maybe appointed his or her guardian; and upon the consent, in writing, of such guardian, appoint
such white person the guardian of -such free person of colour. And
the said guardian of such free negro or person of colour shall be, and
he is hereby vested with all the powers and authority of guardians for
the management of the persons and estates of infants; and all suits
necessary to be brought for or against such free person of colour
shall be in the name of such guardian, in his capacity of guardian:
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Provided, nevertheless, that the property of such guardian shall in

be liable for the acts or debts of his ward.*—Prin. Dig. 458,
And the said persons of colour may exercise the right thus
secured to them, of suing and being sued, pleading and being imno case

459.

pleaded, answering and being answered unto, by the aid of a next
friend as well as by such guardian.—Daw. Comp. 229.
6. The said judges of the superior, or justices of the inferior court
shall, at their discretion, require security from such guardian as may
be appointed for the proper management of the affairs of his ward.
And such guardian shall be allowed the same compensation for the
discharge of his duties as guardian as is allowed the guardians of
infants by the laws of this state.—Prin. Dig. 458,459.
7. It shall not be lawful for any person or persons to manumit or
set free any negro slave or slaves, any mulatto, mustizo, or any
other person or persons of colour who may be deemed slaves at the
time of the passing of this act, in any other manner or form than by
an
application to the legislature for that purpose.
8. If any person or persons shall, after the passing of this act, set
free any slave or slaves, in any other form or manner than the one
prescribed herein, he shall forfeit for every such offence two hundred
dollars,f to be recovered by action of debt or indictment; the one
half of the said sum to be applied to the use of the county ia which
the offence may have "been committed, the other half to the use of
the informer or informers; and the said slave or slaves so manumitted and set free, contrary to the true meaning and intent of this
act, shall be still, to all intents and purposes, as much in a state of
slavery as beforethey were manumitted and set free by the party
or parties so offending.
9. It shall not be lawful for the clerks of the superior courts, or
any other officer of the state, to enter on record in any book of record
by them kept, any deed of manumission, or other paper, which shall
have for object the manumitting and setting free any slave or slaves ;•
(but see sec. 11,post;) and the party offending herein shall forfeit
for every deed or other paper so recorded, the sum of one hundred
dollars,]; to be recovered by action- of debt or indictment, in any
court having cognizance thereof; the one half to be paid to the'
parly who shall sue or prosecute for the same, and the other half
to the use of the county where the offender may reside.—PrimDig. 456,457.
10. The three

preceding sections above expressed shall be strictly

enforced; but the penalties therein prescribed, (except where the'
shall be otherwise provided for by this act,) shall be increased
five hundred dollars, for each and every offence inhibited by the
said sections; and shall, together with such penalties as are pre-scribed by this act, and the proceeds of all sales directed thereby,,
same

to

after

deducting costs, be appropriated,

one

half to the

use

of the-

Such guardian may, by consent of the inferior court, resign-their guardianship aV
time they may think proper.—Daw. Comp. 229.
t But see sec. 10, post.
t lb.

*

any

EPart IV.

FREE PERSONS

person suing or prosecuting for the same, and the other half to
use of the county in which the offence is committed ; except in

the

the
city of Savannah, where the half of such penalties hereby appropriated to use of the county, shall be appropriated and paid over to the
Use of that corporation.—Prin. Dig. 465.
11. The third of the said three sections, (see ante, sec. 9,) before
referred to, shall be construed to extend to inhibit the recording
only of so much of any instrument (as is therein described) as shall
relate to the manumitting or setting free of any slave or slaves.—
lb.; but see sec. 13, post, which declares all such deeds to be null
and void.
12. It shall not be lawful for any
in amity with the state, and regularly

free person of colour, (Indians
articled seamen or apprentices,
arriving in any ship or vessel excepted,) to come into this state ; and
each and every person or persons offending herein, shall be liable
to be arrested by warrant, under the hand and seal of any magistrate
in this state; and being thereof convicted, in the manner herein after
pointed out, shall be liable to a penalty not exceeding one hundred
dollars; and upon failure to pay the same within the time prescribed
in the sentence awarded against such person or persons, he, she, or
they shall be liable to be sold by public outcry,* as a slave or slaves,
in such manner as may be prescribed by the court awarding such
sentence; and the proceeds of such sales shall be appropriated in
the manner provided for the appropriation of penalties recovered
under this act: Provided, that any person or persons, who shall have
been convicted under this section, and shall have complied with the
sentence awarded against him, her, or them, by payment of the
penalty or penalties, shall be liable to a new prosecution, and to all
the pains and penalties herein prescribed, as often as he, she, or they
shall be found within the limits of this state, after the expiration of
twenty days from the time of his, her, or their discharge from such
previous prosecution: and Provided, moreover, that any articled
seaman or apprentice as aforesaid, who may be found within the
limits of this state, after the expiration of twenty days from the departure of the ship or vessel in which he may have arrived, or after
bis discharge from such ship or vessel, shall be liable to all the pains
and penalties of this act.-;—lb. 465,466.
.
13. All and every will and testament, deed, whether by way of
trust or otherwise, contract, agreement, or stipulation, or other instrument in writing, or by parol, made and executed for the purpose
of affecting, or endeavouring to affect the manumission of any slave
or slaves, either
directly by conferring, or attempting to confer freedom on such slave or slaves, or indirectly, or virtually, by allowing
and securing, or attempting to allow and secure to such slave or
slaves, the right or privilege of working for his, her, or themselves,
free from the control of the

of enjoying the
-and the same are
or

*

master or owner

of such slave

or

slaves,

profits of his, her, or their labour or skill, shall be,
hereby declared to be utterly null and void; and

This part

of the law repealed; see sec. 36, post.
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the person or persons so making or executing any such deed, contract,
agreement, stipulation, or instrument in writing, or by parol, and all
and every person orpersons concerned in giving, or attempting to

give effect thereto, whether by accepting the trust thereby created,
attempted to be created, or in any other way or manner whatsoever, shall be, severally, liable to a penalty not exceeding one thousand dollars, to be recovered in the manner herein after pointed out;
and each and every slave or slaves in whose behalf such will or testament, deed, contract, agreement, or stipulation, or other instrument
in writing, or by parol, shall have been made, shall be liable to be
arrested by warrant, under the hand and seal of any magistrate of
this state, and being thereof convicted in the manner herein after prescribed, shall be liable to be sold* as a slave or slaves by public outcry; and the proceeds of such sales shall be appropriated in the
manner prescribed by the first section of this act.—Prin.
Dig. 465,
or

14. All and every free person or persons ofcolour residing or being
within this state (except as herein before excepted) shall annually, on or
before the first Monday in July,f in each and every succeeding year,
while they shall continue within the limits of this state, make application to the clerk of the inferior court of the county in which they

reside ; and it shall be the duty of such clerk to make a registry of
such free
person or persons of colour in a book by him to be kept for
that purpose, particularly describing therein the names, ages, and

places of residence and nativity, time of coming into this state, and
occupation or pursuit of such free person or persons of colour, and
such clerk shall be entitled to demand and receive fifty cents for
each and every person or persons registered as aforesaid, and for
granting a certificate thereof, which he shall in like manner be bound
to do, (within two months after said application,) if no person shall
appear to gainsay the same; and to the intent that all persons concerned or interested therein may have due notice thereof, it shall
be the duty of such clerk, forthwith, after the said first Monday in
July, in each and every year, to cause to be published in one or more
of the public gazettes of the county, or, in counties where there are
no gazettes, in some one or more of the gazettes of the state, a list of
such free persons of colour applying for registry, with notice that
certificates will be granted to such applicants, if no objections are
made thereto, on or before the second Monday in August thereafter;
and each and every person desirous of objecting thereto, shall file
such his objections in the office of the clerk within the time specified
in such notice, which proceeding shall be, by the said clerk, notified
to the justices of the inferior court of such county, and shall be tried
arid determined in the manner herein after pointed out; and the said
clerk shall grant or withhold such certificate according to the determination thereof: Provided, that the expense of such publication
shall be defrayed out of the county funds, where the moiety of the
*

is

So much of this act

repealed.—See post,
t See Prin.

as

authorizes the

sec.

selling of free

36.

Dig. 469.
Yy

persons

of colour into slavery)
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penalties prescribed by this act is appropriated to the county,
where such
moiety is appropriated to such corporations.—Prin. Dig. 466,467.
15. All and every person of colour, (Indians in amity with this
state, or regularly articled seamen, or apprentices arriving in any ship
or vessel excepted,) who shall, after the first Monday in May next,
(1819,) be found within thelimits ofthis state, whose names shall not be
enrolled in the book of registry described in the preceding section, or,
having been enrolled, who shall have been refused certificates in the
manner therein prescribed, who shall be working at large, enjoying
the profits of his or her labour, and not in the employment of a
master or owner, or of some white person by and in virtue of an
actual and bona fide contract with the master or owner of such person of colour, securing to such master or owner the profits arising
from the labour of such person of colour, shall be deemed, held, and
taken to be slaves, and may be arrested by warrant under the hand
of any magistrate of this state ; and such proceedings, being had as
are herein after provided, shall be sold by public outcry as slaves,
and the proceeds of such sales shall be appropriated in the manner
specified in the first section of this act.—Ib. 467. •
several

and out of the funds of the several corporate towns,

So much of this act as relates to

selling free persons of colour into slavery
repealed.—Daw. Comp. 411.'
16. All registered free persons of colour, between the ages of fifteen and sixty years, shall be liable to do public work in the counties or corporate towns in which they may reside, under such regu-

is

lations, and on pain of such penalties for non-compliance as the justicesof the inferior courts of the several counties, and the mayor
and aldermen, or intendant and wardens, or commissioners of such
corporate towns shall prescribe; and it shall be the duty of such

justices of the inferior court, and of such mayor and aldermen, intendant and wardens, or commissioners, to call out such free persons of
colour, and employ them in public work within their respective
jurisdictions, for a term not exceeding twenty days in one year.—
Prin. Dig. 462.
17. No free person of colour within this state (Indians in amity
with; this state excepted) shall be permitted to purchase or acquire
any real estate,* or any slave or slaves, either by a direct conveyance
to such free
person of colour of the legal title of such real estate, or
slave or slaves, or by a conveyance to any white person or persons
of such legal title, reserving to such free person of colour the beneficial interest therein, by any trust, either written or parol, by any
will, testament, or deed, or by any contract, agreement, or stipulation, either written or parol, and securing, or attempting to secure to
such free person of colour, the legal title, or equitable or beneficial
interest therein; but all and singular such real estate, and each and
every such slave or slaves, shall be deemed and held to be wholly
forfeited, and the escheators in the several counties in this state, shall
*
This section repealed as
—Prin. Dig. 469,

to real estate, except in Savannah, Augusta, and Darien,
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be, and they are hereby required to proceed against such property,'
in the manner pointed out by the several acts to regulate escheats in
this state; and the proceeds of such forfeited property shall, after

deducting ten per centum on the gross amount thereof, which shall
be paid to the person giving information of the same to the escheator,
to the escheator himself, if he shall discover the same, and the costs
of the inquisition, be appropriated, one half to the use of the county,
or

(except in the county of Chatham, in which such moiety shall be paid
corporation of the city of Savannah,) and the other moiety
shall be paid into the treasury of the state; and all and every person

to the
or

persons,

who shall be concerned in covering

or

protecting such

property, so as to secure, or attempt to secure, the legal or equitable
title therein to such free person or persons of colour, contrary to the
true intent and meaning of this act, shall be liable to a penalty not

exceeding

one thousand dollars, which shall be sued for and recovered in the manner herein after pointed out, and shall be appropriated in the mode prescribed in the tenth section of this chapter.—Prin.

Dig. 467, 468.
18. All and singular the penalties prescribed by this act, and each
and every proceeding directed herein, except where it is otherwise

specially provided* thereby, shall be prosecuted, recovered, and enforced against all and every white person or persons, who shall become amenable thereto, by action of debt or indictment in the superior
courts of the respective counties, according to the ordinary course of
proceedings therein; aind the same shall be prosecuted, recovered,
and enforced against all and every person or persons of colour,
whether free or slave, before the justices of the inferior courts of the
respective counties, or a majority of them, either at the regular
sessions of such courts, or at special sessions to be held for that purpose, which the said justices, or a majority of them, are hereby empowered to hold; and to do all needful and necessary acts therein,
for giving full effect to the provisions of this act; and the said justices shall in like

manner

be authorized to hear and determine all ob-

jections which shall be made to the registry of any person of colour
claiming to be free, reserving always to the judges of the superior
courts the constitutional right of revising all such proceedings, for
which purpose the said justices shall be required to make a special
record of their several actings and doings in the premises, and of all
evidence or testimony given therein, and to transmit the same, when
required, to the said judgesProvided, always, that in all trials which
may be had under this act, except for the enforcement of penalties
against white persons, the court shall be authorized to require the
answers on oath (to such questions todching the same as they may
deem relevant) of all and every white person or persons claiming
title to such persons of colour, or to any real or personal property
which shall be proceeded against as forfeited under this act, or in
whose employment such person of colour may be, or who maybe
guardian of such person of colour, and the same shall be read in
evidence therein.—lb.

*

See

see.

33, post.
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19. It shall be the

duty of all courts and judges before whom any
proceedings may be had under this act, so to construe the several provisions thereof as to carry the same into full and complete operation,
according to the true spirit, intent, and meaning thereof; and all and
every such courts and judges are hereby invested with full power for
such purposes, and are authorized and required to make all necessary
rules and regulations, and to adopt all needful proceedings not herein
specially provided, according to the usual course of justice, which
may be at any time required for the purposes aforesaid.—Prin. Dig.
468, 469.
20. All warrants issued

by any magistrate under this act, against
of colour, whether free or slave, shall be returned by the
officer executing the same to the justices of the inferior court of the
county in which the same may be issued; and the said justices, or a
majority of them, shall proceed immediately to hear and determine
thereon, making such record of their proceedings as is herein before
provided.—lb. 465-469.
21. The eleven preceding sections shall not extend to, and operate
upon free persons of colour who are minors, and bound out according
any person

to law.—lb. 469.

22. It shall not be lawful for the clerk of the inferior court of any
of this state to issue any certificate of registry of freedom to
any coloured person, but upon affidavit first made by the guardian of
such person of colour that he or she is a free person of colour duly
manumitted agreeably to the laws of this state, and that he or she is
about to remove into another county, or beyond the limits of this state,

county

about to depart in the capacity of a servant to some inhabitant of
this state.—Daw. Comp. 411.
23. Previous to. the granting of certificates of registry of freedom,
it shall be the duty of the clerks of the superior and inferior courts
of the several counties of this state to give ten days’ notice in one of
the public gazettes, or in some other public manner, of the name of
the applicant or applicants, his age, &c., and of his, or her, or their

or

guardian

or guardians.—lb.
24. Such certificate of registry

of freedom, when issued as aforedescription of the person, age, or occupation, and residence of such person of colour, and that the clerk so
issuing the same shall be entitled to have and receive from the guardian of such person of colour the sum of five dollars ; and should
any free negro or person of colour transfer his or her certificate of
registry of freedom obtained as aforesaid to any slave, or free negro,
or other
person of colour, such free negro or person of colour so
offending shall be punished by such fine, imprisonment, and other corporal punishment as any court competent to try slaves and free persons of colour may in its discretion think proper to inflict.—lb.
25. If any captain of a vessel, mariner, or other person or persons shall transport, entice, carry away, or inveigle, or shall
attempt
to transport, entice, carry away, or inveigle, or shall aid, abet, or
in anywise assist or be instrumental in the transportation, removal,
enticing, inveigling, or going, running, or carrying away out of the

said, shall contain

an

accurate
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Georgia of any free person of colour, or any other person of
pretending to claim to be free, who shall not have
such genuine certificate of registry of freedom duly issued to him or
her, as aforesaid, such person or persons so offending shall be liable
to be indicted as for a misdemeanor, and shall be punished by imprisonment in the common jail of the county at the discretion of the court,
and such person or persons, and each and every one of them, shall
also forfeit and pay the sum of five hundred dollars for each offence
so committed, to be sued for or prosecuted by action of debt as on
the case in the name of the state in any court having competent jurisdiction thereof, at any time within five years after the commission of
state of

colour, claiming or

the offence, one half of which forfeiture, when recovered, shall be
for the use of the state, and the other half to the use of the informer;
and it shall [be] the duty of the attorney-general or solicitor-general,
who shall be assigned or appointed to prosecute the pleas of the state
in the county where the said action is cognizable, to sue and prosecute
for said sum whenever he shall be informed of any such offence:

Provided, nevertheless, that it shall and may be lawful for any such
person to sue and prosecute for said sum, if such attorney or solicitor
general shall not have previously sued or prosecuted therefor.—Daw.

Comp. 411.
26. No coloured
from ports in South

arriving from any port whatever, (except
Carolina,) shall be suffered to leave the vessel
in which they have arrived, in any port in this state, from the hours
of six o’clock in the evening until five o’clock in the succeeding morning; and it shall be the duty of every captain of a vessel having such
seamen as aforesaid on board to report to the chief magistrate of the
city or town where the vessel is a particular description of the seamen and their names: and the said captain shall give bond with two
securities in the

seamen

sum

of

one

hundred dollars for each

seaman

afore-

said, payable to the chief magistrate of the city or town where the
vessel is, conditioned for the maintenance of each seaman, for the re-

taining of each on board his said vessel as is above required, and for
the taking, removing, and carrying away each of said seamen when
the vessel departs, whether, by the articles entered into, the said port
of this state be a port of discharge or not.—lb; and see post,
sec.

37.

27. If the said

captain shall violate or omit to perform any of the
provisions or conditions of said bond so entered into, it shall be the
duty of the aforesaid chief magistrate to direct the solicitor-general
of the circuit court, or

recorder of the city in which the vessel is, or
employ any solicitor or attorney to sue the same in any court having
competent jurisdiction; and the amount recovered on said bond shall
be paid into the treasury of such town or city.—Daw. Comp. 411.
28. All ships or vessels coming into any port of this state by sea
from any port or place in any other state, or any foreign country,
having on board any free negro or free person of colour* employed
as a steward, mariner, or in any other capacity, or as a
passenger,
*

But

see

post, sec. 37.
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shall be subject to quarantine for the space of forty days; nor shall
it be lawful for any negro or person of colour residing in this state
to go on board of such ship or vessel while riding quarantine, or to
have communication with any such coloured person on board of said
vessel for any purpose whatever while she is so riding quarantine.—
Daw. Comp. 413.
29. If any free negro or person of colour so coming in the said

ship or vessel shall come on shore, or have any communication with
any person of colour residing in this state, while the said ship or vessel
shall be riding quarantine as aforesaid, such negro or person of colour
shall be immediately apprehended and committed to the common
jail cff the county where he shall be apprehended ; and the mayor or
intendant of any city or town within this state, or any judge or justice
of any superior or inferior court of this state, is hereby authorized
and required to issue a warrant or warrants directed to any sheriff,
or marshal, or constable of any city or town, or sheriff or lawful
constable within this state, for the apprehension of such free negro
or person of colour, and to commit him or her to
any common jail
within this state as aforesaid, there to remain until the said ship or
vessel shall be actually departiug from the waters of this state, or shall
be hauled off from the wharf and ready to proceed to sea, or until
he or she shall be otherwise discharged by law.—lb.
30. If any negro or person of colour shall communicate with any
free negro or person of colour so coming into this state, while the
said ship or vessel is riding quarantine as aforesaid,' such negro or
person of colour so offending shall be forthwith arrested by a warrant, to be issued by the authorities and in the manner herein before
provided, and directed as is herein before provided, and, on conviction
thereof by any mayor or intendant, judge or justice, as aforesaid, be-

fore whom the said warrant shall be made returnable, shall be sentenced to be whipped, not exceeding thirty-nine lashes.—lb.
31. When said vessel is ready to sail, the captain of the said vessel
shall be bound to carry away the said free negro or person of colour,
and to pay the expenses of his detention; and in case such captain
shall refuse or neglect to pay the said expenses and to carry away
the said free negro or person of colour, he shall forfeit and pay the
sum of five hundred dollars, to be recovered by indictment in the

superior court of the county where the said offence was committed,
and shall, on conviction, suffer imprisonment in the common jail of
the said county for any term not exceeding three months: Provided, that no part of this act shall be construed to extend to any
negro or person of colour employed on board of any steamboat, or
on board of
any national vessel of war.—lb.
32. Every free negro or person of colour coming into this state as
aforesaid, and who shall not depart the state, in case of the captain
refusing or neglecting to carry him away, within ten days after the
vessel in which he came has departed, shall be liable, on conviction
before any magistrate of the county, to be whipped not exceeding
thirty-nine lashes.—lb.
33. All free negroes or persons of colour and all other persons shall
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exempted from the operation of this act, where such free negroes

and persons of colour have arrived within the limits of this state by
shipwreck or stress of weather, or other unavoidable accident; but
such free negroes, and persons of colour, and other persons shall
nevertheless be subject to the penalties of this act, if the requisites

of the

same

be not

complied with within

wreck, stress of weather,

or

one month after such shipother unavoidable accident.—Daw.

Comp. 413.

34. This act shall not be construed to extend to any

free American

Indian, free Moors, Lascars, or other coloured subjects of the countries

beyond the cape of Good Hope, who may arrive in this state in any merchant vessel; but such persons only shall be deemed and adjudged to
be persons of colour within the meaning of this act as shall be descended from negroes or mulattoes, either on the father’s or mother’s

side.—lb.
35. The city councils or corporate 'authorities of the cities or
towns of this state, respectively, be, and they are hereby authorized
and empowered, by ordinance or otherwise, to ordain and make such
other provisions and regulations as may be necessary for carrying
into full effect the provisions and true intent and objects of the foreseven sections: Provided, that the same be not contrary to the
constitution and laws of this state.—lb.
36. AH laws and parts of laws which authorize the selling of free

going

persons of colour into slavery, be, and the same are hereby repealed.
—Ib.4U.
37. Whenever any vessel shall arrive in any of the ports or waters
of this state, it shall be the duty of the master or captain thereof, to

repair, within twenty-four hours after the arrival aforesaid, to the
nearest city or town, and make a report to the mayor, intendant, or
other chief magistrate thereof, of any coloured persons on board of
his said vessel, and give bond agreeably to the provisions of the fifth
section of the act of 1826, (see ante, sec. 26,) under the penalty of one
hundred dollars for every such person omitted to be so reported and
bonded. And the said penalty shall be sued for and recovered in the
same manner as is prescribed in the sixth section of said act, (ante,
sec. 27.)—Ib. 412.
38. It shall not be lawful for any person to give credit to any
free person of colour, but on a written order of the guardian.—Acta
of 1833, p. 227.
39. If neither the guardian nor the ward have property to pay
any penalty which may be awarded under this act, or any debt
which may be contracted under the written order of the guardian,
it may be lawful for the court to bind out such ward, and upon such
terms as they may think proper, to satisfy such penalty or debt.—Ib.
1

Query. How far is the property of the guardian liable for the debt of his

ward ?—See ante, sec. 5.

of colour, whether free or slave, shall be allowed
preach to, exhort, or join in any religious exercise with any persons of colour, either free or slave, there being more than seven per40. No person

to
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They shall first obtain

a

written certifi-

from three ordained ministers of the Gospel of their own order;
in which certificate shall be set forth the good moral character of
the applicant, his pious deportment, and his ability to teach the Goscate

a due respect to the character of those persons to
he is to be licensed to preach; said ministers to be members

pel; having

whom
of the
conference, presbytery, synod, or association to which the churches
belong in which said coloured preachers may be so licensed to
preach, and also the written permission of the justices of the inferior
court of the county, and in counties in which the county town is incorporated, in addition thereto the permission of the mayor or chief
officer, or commissioners of such incorporation, such license not to
be for a longer term- than six months, and to be revocable at any
time by the persons granting it. Any free person of colour offending against this provision, to be liable, on conviction, for the first offence to imprisonment at the discretion of the court, and to a penalty
not exceeding five hundred dollars, to be levied on the property of
the person of colour; if -this is insufficient, he shall be sentenced to
be whipped and imprisoned at the discretion of the court: Provided,
such imprisonment shall not exceed six months, and no whipping
shall exceed thirty-nine lashes.—Apts of 1833, p. 228.
41. Each offence under this act may be prosecuted by indictment
in the superior court of the county in which the same shall have
been committed, and the penalties shall be recoverable by quitam
action in the superior or inferior court; one half to the use of the
informer, hnd the other to the use of the county academy.—lb.
42. From and after the passage of this act, it shall not be lawful
for any free person of colour in this state, to own, use, or carry firearms of any description whatever.—lb.
43. Upon information given upon oath to any justice of the peace
of any county in this state, of any free person of colour owning,
using, or carrying firearms as aforesaid, it shall be his duty to issue
his warrant for the arrest of said free person of colour, to answer
said charge before himself, or any other justice of the peace in the
county where said offence may be committed ; and upon sufficient
proof thereof, it shall be the duty of said justice to order and adjudge
that the free person of colour so detected in owning, using, or carrying firearms, shall receive upon his bare back thirty-nine lashes;
and that the firearms so found in the possession of said free person
of colour shall be exposed to public sale, after giving fifteen day’s
notice of the time and place thereof at three of the most public places
in the district; and the money, arising from the sale of said arms
shall be appropriated by said justice of the peace to the payment of
the cost which may accrue in said prosecution; and the overplus,
if any there be, to be delivered by said justice to the informer against
the offender.—lb.
*

By the act of 1834, pamphlet,

ties of this

act.

p.

327, Henry Adams is exempted from the penal-
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CHAPTER XI.

'

ELECTIONS.*

GENERAL

How ascertained.

1.

All elections shall be

by ballot.—Prin. Dig. 130.
When to be held.

2.

The members of the General

Assembly shall be elected annually,

the first Monday in October.—lb. 129.
The governor shall be elected biennially on the first Monday in
October.—Con. art. 2, sec. 2, as amended in 1824. The first election
for governor bv the people took place under this amendment in
1825.
The members of congress shall be elected biennially, on the first

on

Monday in October, Prin. Dig. 130; but congress may at any time
alter the time, place, and manner of holding these elections.—Con.
U. S. art. 1, sec. 4. The members to represent this state in the
twenty-fourth congress were elected in 18-34.
The electors of president and vice-president of the United States
shall be elected everjrfourth year, on- the first Monday in November.
—Daw. Comp. 159. The first election by the people took place in
1828.
•Hours

3.

of opening and closing the Polls.

At the courthouses the

polls shall be opened at the hour of

seven,

A. M., and closed at the hour of six, P. M.—Prin. Dig. 130.
At the precincts established by law, the polls shall be opened between the hours of seven and ten, A. M., and closed at the hour of

six, P. M.—Acts of 1830, p. 108.
What

4.

Officers

may

attend.

The elections at the courthouses shall be attended

by a sheriff or
in his absence, a constable, for the purpose of preserving order, &c.
—Prin. Dig. 131.
At the precincts, the managers may designate any person to perform this duty.—Acts of 1830, p. 107.
Who may

5.

superintend.
At the courthouses, the elections shall be superintended by three
or more magistrates, not being themselves candidates.—Prin. Dig.
130.
At the precincts, one justice of the inferior court, or one justice
of the peace, and two freeholders, or two justices and one freeholder
may
*

preside; the freeholders first taking the following oath, viz.: “ I,

Tor the time and

manner

of

electing county officers,

see

their respective titles

;

county officer shall be chosen at the time of electing a senator or representative.
—Con. art. 3, sec. 11,

but

no

Z Z
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freeholder, resisuperintend this
day’s election, and make a just and true return thereof, according to
Jaw, and to the best of my ability: So help me God
Acts of 1830,
p. 106: which oath should be taken before one of the magistrates,

A. B., do solemnly swear (or affirm) that I am a
dent in the county of
, that I will faithfully

and be attached to,

and transmitted with the return.

By the act of 1830, p. 108, the two magistrates, in the respective districts
specially charged with the superintendence of all elections held in their

are

districts.

How to he conducted,

6.

j'

It shall be the duty'of the managers to appoint three clerks, and
to be kept three separate rolls, or lists of the names of voters.—
Prin. Dig. 130.
When any doubt shall arise as to the qualification of a voter, it
shall be the duty of the superintendents to administer the following
cause

oath, viz.: “ I,
do solemnly swear (or affirm, as the case may
be) that I have attained to the age of twenty-one years, have paid
,

all legal taxes* which have been required of me, and which I have
had an opportunity of paying,-agreeably to law; have resided six
months within the county, and that I am a citizen of the United

States, and

an

inhabitant of this state.”—lb. 129.

At the

precincts, if a doubt shall be suggested touching the legality
of any vote offered, the superintendents shall, previous to receiving
such vote, in addition to the foregoing oath, administer the following:
I, A. B., do solemnly swear (or affirm) that I have aot this day
voted at any election held at any place in this state for governor,
members of congress, electors of president and vice-president, members of the legislature, or county officers: So help me God.” And
the superintendents shall keep a list of the names of all voters who
“

take this oath, and return the same to the clerk of the inferior court
of their respective counties.—Acts of 1830, 106.
The elections held at the precincts, shall be conducted in all re-

spects (not otherwise specially provided for) as those at the courthouses, Acts of 1830, 107; and all general elections, whether for
governor, members of congress, electorsident U. S., or county officers, are to

of president and vice-presbe conducted in the same

manner.

7.

Qualifications and Liabilities of Voters.

The electors of members of the General Assembly shall
and inhabitants of this state, and shall have attained the age

be citizens
of twentyone years, and have
paid all taxes which may have been required
of them, and which they have had an opportunity of paying, agreeably to law, for the year preceding the election, and shall have resided
six months within the county.—Con. art. 4, sec. 1.
Citizens of this state who may be entitled to vote for members of
the General Assembly in the county of their residence, may vote, at
*

But

see

the constitutional

proviso contained in art. 4,

sec.

1.
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place of holding elections in this state, for governor, members
electors of president and vice-president of the United
States, and upon all questions where the voice of the people of the
state is to be expressed : Provided, they may not have voted else-

any

of congress,

where.—Acts of 1833, 95.
No civil officer shall execute any writ or civil process upon the
body of any voter, either in his journey to, return from, or stay at
the place of holding elections, under the penalty of five hundred dollars: Provided, such voter shall not be more than four days in going
to

or

staying at, and returning from such places of holding elections.

The process so illegally served upon a voter shall be null and void.—
Prin. Dig. 129.
If any person shall on the day of an election violate the freedom
of such election, by any arrest, menace, threat, or attempt to overawe, affright, or force any person qualified to vote, or
to induce him to vote contrary to his inclination ; or

offer any bribe
after said election is over, shall menace, or despitefully use, abuse, or insult such
voter, because he may not have voted as he or they may have wished
him ; every such person shall,
upon proof thereof, before any justice
of the peace, be bound over to the superior court, and shall, upon

conviction before said court, pay the sum
lb. 129.

Any

be convicted of voting at any election, and
so by the constitution of this state,
(art. 4, sec. 1,) shall be fined not less than thirty dollars, or be imprisoned in the common jail of the county, at the discretion of the
court.—Acts of 1830, 107; and see other and heavier penalties for
illegal voting, part 1, c. 10, s. 29,30.
person

who

was not

8.

Duties

who

of one hundred dollars.—

may

authorized to do

of Managers in malting and transmitting Returnssuperintendents at the several precincts in each county, on the
day of the elections by them held, and at the places of holding such
elections, shall count out the votes by them taken in, and make a
fair statement of the poll, certified under their hands in the character
in which they presided, which shall be sealed up, together with a list
The

of the names of the voters.
On the day following, one or more of the superintendents at each
of the respective precincts in the several counties shall assemble at the

courthouse, (bringing up the returns from their respective precincts,)
and, together with the magistrates who presided at the courthouse, or
a majority of them, count, compare, and add together the several
returns, and certify to the governor the result of the election for the
county.
The returns brought to the courthouses from the precincts, as well
as those made at that place on
transmitted to the governor with

the day of the election, should be
the consolidated return. The folform for the certificate to accompany the con-

lowing may serve as a
solidated return, viz.:—

,
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Georgia,
l We. the presiding magistrates and superinCounty. \ tendents of an election held at the courthouse,
and at the several precincts in said county, on the fourth day of
October instant, for a senator and (one, two, or four, as the case may
he) representative, to represent said county in the next General Assembly, do certify, that we have compared, counted, and added together the votes given at said election, as ascertained from the
returns produced by the superintendents at the respective places of
holding elections in said county ; from which it appears, that (here
state the names of the candidates, and the number of votes given
to each) as will appear by reference to said returns herewith transmitted.
This certificate should be signed by at least one of the superintendents from each place of holding elections in the county, in the
character in which they presided : if a justice Or a freeholder, let it
be so stated.
In counties where there are no precincts, the presiding magistrates
will certify the result of the election, arid transmit the same to the
governor, taking care to enclose the
of the voters. The following is a

tally sheet, and a list of the names
suitable form for such certificate,
■which will also serve as a form for the returns made at the precincts,
with slight variations to suit the case, J;o wit:—
Georgia,
) We, the presiding superintendents of an elecCounty. J tiori held at the courthouse in said county, on
the fourth day of October instant, for one (two, three, or four) representative to represent said county in the next General Assembly, do
certify, that, upon counting out the votes, it appears that (here insert.
the names of the candidates, and the number of votes given to each)
which will be seen by reference to the enclosed statement of the
polls.—Acts of 1830, 105.
The returns of the election for governor must be certified in the
same manner, and accompanied by a list of the names of voters and
statement of the poll, or tally sheet, as directed in the election for
members of the General Assembly, varying the certificate to suit
the case.
The returns of election for governor

shall be sealed up by the presiding justices, separately from other returns, and directed to the
president of the Senate, and the speaker of the House of Representatives, and transmitted to his excellency the governor.—Con.
art.

2,

sec.

2.

As mistakes

it may not

are

sometimes

made in the direction of these returns,

be amiss tosuggest

form :—
of the Senate,
Speaker of the House of Representatives.
Care of His Excellency the Governor,
Milledgeville, Georgia.
a

Hon. President
and

'

The return should be mailed immediately; but if no mail
passes to
seat of government within seven days after the election is deter-

the
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mined, the superintendents shall employ a special messenger to carry
the same; in which case the postmaster’s certificate, respecting the

untimely departure of the mail, should be procured and sent by the
messenger, who shall be paid by the governor for such service.—
Daw. Comp. 178.
The returns of election for members of congress, and electors of
president and vice-president of the United States, should be certified
in the same manner as directed in the returns for members of the
General Assembly, should be directed to the governor, and trans-

mitted by mail or by a messenger, as
ernor—lb. 178,159.

in

case

of the election for

gov-

9.

Responsibility of Superintendents.
superintendents shall make a false and fraudulent return*
they shall forfeit each $100, to be recovered in any court having
jurisdiction ; if such superintendent be a magistrate, he shall, in addition to such forfeiture, be for ever disqualified from holding or enjoying his office.—Prin. Dig. 129.
*
And any superintendent, whether a justice or a freeholder, who
shall violate the trust confided to him, or fail to perform the duties
enjoined on him as such by the act of 1830, p. 105, shall, upon conviction, suffer the penalties prescribed for making false and frauduIf the

lent returns.

Any superintendent who shall,'while superintending. «t ajj election,

influence or endeavour to influence or persuade any voter not to
vote as he first designed or intended, shall forfeit $100; and if a

magistrate, shall for ever be disqualified for holding
commission of the peace.—Prin. Dig. 129.
10.

or

enjoying his

Candidates.

No person who hath been convicted of felony before any court of
this state, or of the United States, shall be eligible to any office or
appointment of honour, ptofit, or trust, within this state.—Con. art. 1,
sec. 20.
No person who heretofore hath been, or hereafter may be a colJ
or holder of public moneys, shall be eligible to any office in
this state, until such person shall have accounted for and paid into
the treasury all sums for which he may be accountable or liable.—
Con. art. 4, sec. 6.
If any candidate shall, at an election, influence or endeavour to
influence any voter not to vote as he first designed or intended, or
shall use any undue means to obtain a vote, such candidate shall be

lector

thereby incapacitated from serving in the post or place for which he
may be elected.—Prin. Dig. 129 ; and see Con. art. 1, sec. 18.
A senator must be twenty-five years of age, must have been nine
years a citizen of the United States, three years an inhabitant of
this state, and one year an inhabitant of the county, preceding his
election. For his property qualifications, see Con. art. 1, sec. 4.
A representative must be ticenty-one years of age, must have been
seven years a citizen of the United States, three
years an inhabitant
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of this state, and one year a resident of the county, preceding his
election. Property qualifications similar, but half the amount, requisite for a senator.—Con. art. 1, sec. 8.
No person holding any office of profit under this state or the
United States, or either of them, (except justices of the inferior court,
peace, or militia officers,) shall be eligible to a seat in
either branch of the General Assembly.—See Con. art. 1, sec. ll,
No person shall be eligible to the office of governor, who shall
not have been a citizen of the United States twelve years, and an
inhabitant of this state six years, and who has not attained the age of

justices of the

thirty years, and who does not possess five hundred acres of land in
his own right in this state, and other property to the amount of four
thousand dollars, and whose estate, on a reasonable estimation, be
competent to the discharge of his debts, over and above that sum.—
Con. art. 2, sec. 3.
No person shall be a representative (in congress) who shall not
have attained to the age of twenty-five years, and been seven years a
citizen of the United States; and who shall not, when elected, be an
inhabitant of that state in which he shall be chosen.—Con. U. S.

1,

2.

no person holding any office under the United
member of either House during his continuance in
office.—Con. U. S. art. 1, sec. 6.
No person shall be elected a representative in congress, who has
not been an inhabitant of this state three years next preceding his
art.

sec.

States shall be

And

a

election, and paid his tax regularly during that time,

nor shall he hold
any office of profit under this state, during the time for which he
may be elected a representative.—Prin. Dig. 130.

No senator or representative in congress, or person holding an
office of trust or profit under the United States, shall be appointed
an elector of
president and vice-president of the United States.—■
Con. U. S. art. 2, sect. 1.
11.

Contested Elections. '

When any person intends to contest the seat of any person returned elected as a member of the House of Representatives or of the

Senate, such person So intending shall, before he proceed to take any
testimony, give the adverse party five days’ notice in writing of his
intentions, with the name of the witness or witnesses, and the place
where he intends, to take the testimony, so that he may appear at the
time and place, either by himself or attorney, to put cross questions
if he thinks proper; the person returned as elected shall, where he
intends to take testimony, give the other party notice in like manner.
Where either party intends to take testimony, going to prove the
legality or illegality of a vote given to either, or the constitutionality
of his qualifications, the same shall be taken in manner aforesaid,
and within twenty days after the election, and not after that time ;
and the testimony taken in manner aforesaid, shall be acted upon in
such manner as either branch of the legislature may deem best calculated to ensure justice to both parties. This act not to affect the
general election laws.—Acts of 1830, 132.
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(See Con. art. 4,

sec.

7.)

shall and may be lawful for the judges of the superior or justices of the inferior courts, and they are hereby required, on the petition of any person or persons confined for debt, whether charged in
execution or otherwise, and whether the process by virtue of which
such person or persons is or are confined be issued from the superior court, or

he, she,

or

other court of inferior jurisdiction, setting forth that

they

are so

confined, and

are

unable to satisfy the debt

demand for which he, she, or they are so confined, or to give bail
for his, her, or their appearance to answer to the action under which
he, she, or they is or are confined, but are willing to deliver up the
whole of his, her, or their estate hnd effects for the benefit of his,
her, or their creditors, by rule or order of court, to cause such debtor
to be brought
up, and being brought up, the said judge or justices
shall proceed with such debtor in the manner directed by an act entitled “ An act to carry into effect the seventh section of the fourth
article of the constitutionProvided, that the notice required by the
said act to be given to the creditors of such debtor, if the same be by
notice served upon the said creditors* or their attorneys, shall be
or

given at least thirty days previously to the time appointed for bringing up such debtor: and Provided also, that if, upon, bringing {up
such debtor, any one or more of the creditors shall suggest to the
said judge or justice that the said debtor is not fairly insolvent, or
that he has been guilty t>f any fraudulent practices, that then and in
that case it shall be the duty of the said judge or justices, forthwith, to
cause an issue to be made up between the said creditor or creditors
and the said debtor, fraud or not fraud.
2. Upon such issue being made up, the judge or justices shall cause
to be drawn and summoned, in the manner pointed out by law, a jury
of twelve persons to attend at the courthouse, at a particular day to be
specified for that purpose, to try the said issue; and if the jury shall
find that there has been fraud on the part of such debtor, then he or
she shall be remanded to prison; and if they shall find that there has
been, no fraud, then the said debtor shall be forthwith discharged in
the manner pointed out by the said act, entitled “ An act to carry into

effect the 7th section of the 4th article of the constitution.”
•
3. The sheriff shall be allowed for summoning each jury the sum
of five dollars, to be paid by the creditors who shall require such
issue to be made up.—Prin. Dig. 198, 199.
4. Any debtor or debtors charged in execution, or imprisoned for
.

of money, shall and may petition one of the judges.

any sum or sums
1

See the form of such

notice, post,

sec

‘~1
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of the superior courts, if the execution or capias ad satisfaciendum
issued therefrom, or the justices of the inferior courts, if it issued
from thence, setting forth, that he, she, or they are so confined, and
are unable to satisfy the execution or executions by virtue of which

they are detained, and are also willing to deliver up all their estate,
real and personal, for the use of their creditors ; and upon such petition the said judge or justices may, and are hereby required, by order
or rule of court, to cause the debtor to be brought up, and the several creditors at whose suit he, she, or they are charged or imprisoned as aforesaid, and also all those to whom the said debtor or
debtors shall or may be then indebted, to be summoned to appear

personally, or by their attorney, at a day to be appointed for that purpose, upon which day the debtor shall produce his bopks of account,
if any he kept, which summons or notice shall be served on each of
the said creditors, or left at their notorious places of abode, if they
reside within this state ; or if they reside without the state, then upon
their attorney; and if no attorney, then to be published in one of the
gazettes of Augusta or Savannah, at least two months before the day
appointed for such appearance, and upon such, if any of the creditors
summoned refuse or neglect to appear, upon affidavit of the due ser-

vice of such rule or order, the court shall, in a summary way, examine
the matter of such petition, and the suggestions of fraud, if any, and
if upon such examination it shall appear to the court that the debtor is

really and bona fide insolvent, then such person shall deliver to the
court a schedule t>f all his real and personal estate, credits, and.effects, and shall take and subscribe, the following oath, viz.—
5. “ I, A. B., do solemnly swear, (or affirm, as the case may be,)
in the presence of Almighty God, that I am not possessed of any real
or personal estate, debts, credits, pr effects, securities or contracts
whatsoever, my wearing apparel, bedding for myself and family, and
the workitig tools or implements of my trade or calling, together with
the necessary equipments for a militia soldier excepted, other than
are contained in the- schedule now delivered, and that'I have not,
directly or indirectly, since my imprisonment or before, sold, leased,
assigned, or otherwise disposed of, or made over in trust for myself
or otherwise, any part of my lands, estates, goods, stock, money,
debts, securities, or contracts, whereby any money may hereafter
become payable, or any real or personal estate, whereby to have or
expect any benefit or profit to myself my wife, or my heirs: So help
me God.”—Prin. Dig. 195,196.
6. And upon the said debtor having taken and subscribed the
aforesaid oath, the court shall order the sheriff or jailer to discharge
the said debtor from confinement on account of the matter contained
in his petition, and such order shall be a sufficient warrant to the
sheriff, jailer, or keeper of such debtor to discharge the said debtor,
if detained for the cause mentioned in his or her petition, and no other;
and he is hereby required to discharge and set him or her at liberty

forthwith, the debtor paying his or her fees; nor shall the sheriff,
or keeper of the said debtor be liab'e to any action of escape

jailer,
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other suit

or information upon that accountProvided, that no
shall be permitted or entitled to take any benefit or advantage of this act, who has within twelve calendar months lost at any
one time, by
any species of gaming, the sum of one hundred dollars,
or at different times the amount of 300 dollars.*—Prin.
Dig. 196.
7. Each and every debtor so discharged as aforesaid, shall never
thereafter be arrested or imprisoned by virtue of any execution
founded upon any judgment obtained, or hereafter to be obtained,
upon any debt or contract before that time entered into by the said
debtor or debtors, to any creditor so notified as aforesaid ; neither
shall any debtor so discharged as aforesaid, be arrested or held to
bail on mesne process for or on account of any debt or contract entered into prior to their discharge as aforesaid, and any creditor so
notified as aforesaid who shall cause the person of any debtor so
discharged as aforesaid to be arrested, knowing of such discharge, shall
forfeit and pay the sum of five hundred dollars, to be recovered by
bill, plaint, or information, in any court having cognizance thereof,
or

person

half to the use of the other creditors of the said debtor, and the
other moiety to the sole use of the said debtor, of which his creditors
shall have no part or benefit': Provided, that nothing herein contained
shall prevent any creditor to have execution at’ any future time
one

against the property, both real and personal, of su,ch debtor or debtors.—lb. 196, 197.
8. If any person

shall discover and give information of

any pro-

perty embezzled or concealed by any debtor as aforesaid, previous to
his discharge, or not included in the schedule so delivered in as aforesaid, such person shall be entitled to one half of the value of such
property, upon its being established that the same was the property of
the said debtor, and embezzled, secreted, or not included in the
schedule as aforesaid.—lb. 197.
9. The property contained in

the said schedule, presented to the
by such debtor .or debtors, shall be delivered into the hands of
the sheriff of the county in which such debtor or debtors may have
been confined, who shall make sale thereof agreeably to the law regulating sheriff’s sales within this state ; and if any part of the property so given up shall consist of judgments, bonds, notes, contracts,
securities, mortgages, liquidated demands, or open accounts, the court
shall order the same to be assigned over by said debtor or debtors,
to some fit and proper person or persons whom a majority of the
creditors shall nominate, to the use of, and in trust for, such judgment
creditors; which, when collected by the said trustee or trustees, together with the money which may be in the hands of the sheriff, arising from the sale of any property of such debtor or debtors, shall be
subject to the further order of, and after the payment of the costs
and charges, shall be distributed by the said court agreeably to the
laws within this state for the payment of judgments and executions.,
court

—Ib. 197.

10. The said trustee
t

or

trustees

shall

proceed without delay to col-

* Query—Is not this provision repealed by the act of 18231
a aa

See post, sec. 18.
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lect all the

debts, &c.,

so

transferred

as

aforesaid, either by suit

or

otherwise, which when collected shall be paid by the said trustee or
trustees
trustees

into the clerk’s office of said court, and the said trustee or
shall have and receive five per centum on all moneys so col-

lected

by him or them, as a compensation for his or their trouble and
expenses in collecting the same. And any trustee or trustees who
shall fail to pay into court any money by him or them collected as
aforesaid, shall be subject to the same punishment for contempt, and

the same mode for the recovery of the said money, as sheriffs
liable to by the laws of this state.—Prin. Dig. 197..
11. When any person or persons who now are or hereafter shall
be committed for any debt or damage whatsoever, and shall not be
able to satisfy and pay his ordinary prison fees, such fees shall be
to

are

person at whose instance such insolvent person may be
confined.—lb.
12. In all cases where debtors shall be committed under any execution or mesne process, at the suit of any person residing out of the

paid by the

county of state, the agent or attorney of the plaintiff shall give

like

security for the maintenance and jail fees of the defendant, the maintenance to be paid weekly -r and in failure thereof, the defendant shall
be discharged on application to the justices of the inferior court; and
in like

manner

when

seamen are

committed at the instance of their

captains, who frequently leave them in jail, security shall'be given to
the jailer, before he shall receive such seaman, for their maintenance
and jail fees.—lb. 198, 13. When any debtor or debtors shall betaken upon any capias ad
satisfaciendum, and shall be desirous of taking the benefit of the oath
prescribed for the relief of insolvent debtors, or of rendering a full and
fair schedule of his property, it shall and may be lawful for such debtor
or debtors to tender to the sheriff of t he
county, his lawful deputy, or
any constable, marshal, or other officer, by whom he, she, or they may
have been taken, a bond* or bonds payable to the party at whose instance the arrest was made, with good and sufficient securities in twice
the amount of the debt, conditioned for his appearance at the next
term of the superior or inferior court, or any court of oyer and terminer and corporation court, in which said capias ad satisfaciendum
was obtained,
(and if the same issued from a justice’s court, then- to
the inferior court next to be held in and for the said county,) then
and there to stand to and abide by such proceedings as may be had
by the court in relation to his, her, or their taking the benefit of this
act; and in case of failure to appear, judgment shall be entered up
instanter upon said bond against the principal and his securities, to
be discharged upon the payment of the debt and cost; and when an
execution issues thereon, the defendant in the capias ad satisfaciendum
shall not be entitled to the benefit of this act: Provided, that if either
of the parties to the said bond shall be desirous to have an issue made

up
to

and submitted to a jury, a jury shall be immediately empannelled
try such issue, and the plea of non est factum shall only be received
*

Tor the fprm of such bond, see post, sec. 22.
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upon the party making oath of its verity. And Providedfurther, that
if it shall be made appear satisfactorily to said court, that said debtor
or debtors are
prevented from attending court by sickness or other
sufficient cause, to be judged of by the court, the case shall be con■tinued over to the next court, at which time the same proceedings
shall be had as if he had appeared at the first term. And Provided

further, that if such debtor

or debtors shall die in the mean time, it
discharge of such bond or bonds: Provided, nevertheless, that when any debtor or debtors shall be taken, as aforesaid,
within twenty days before the sitting of said court, said bond shall be
conditioned for his, her, or their appearance at the succeeding term
of the court aforesaid.—Daw. Comp. 316.
14. Upon such debtor or debtors tendering such bond or bonds,
it shall be the duty of such sheriff, deputy, or constable, as the case
may be, to release him, her, or them from confinement or custody,
any law, usage, or custom to the contrary notwithstanding.—lb.
15. To enable the honest debtor the more easily to obtain the security required in the first section of this act, it shall be lawful for the
said security, at the court to which the principal is bound to appear,
to surrender in open court said.principal in discharge of the security;
and for the purpose of making the surrender, the security is hereby
authorized to exercise all the power which by law special bail have
over their
principal.—lb.
16. Upon the appearance of such debtor or debtors at the court to
which he is bound to appear, it shall be lawful for him, her, or them,
either in person or by attorney, to move the court to be admitted to
take the oath prescribed for the relief of insolvent debtors, or to
swear to the schedule
previously filed with the clerk of said court,
agreeably to the provisions of this act herein after contained ; and it
shall be the duty of said court, upon such debtor or debtors making
it appear to them that at least ten days’ notice has been given in
writing to his, her, or their* creditors of the intention to avail him,
her, or themselves of the benefit of this act, to administer the oath
prescribed for the benefit of insolvent debtors, or to swear him, her,
or them to the schedule as aforesaid, as the case may be, and to direct the clerk to make an entry of the same upon his minutes, which
shall exempt the body or bodies of such debtor or debtors from imprisonment for debt, in all cases where notice may have been given
to the creditors, which notices shall be filed with the clerk of said
court: Provided, nevertheless, that if any creditor or creditors shall
suggest any fraud, or concealment of any property, money, or effects,
it shall be the duty of the court to direct an issue to be made up and tried
by a jury, at the first term before such debtor or debtors are sworn >
Provided further, that if either of the parties shall be unprepared for
the trial'of such issue, the court may continue the same under the
same rules and
regulations by which suits at law are now continued ;
and if the said jury shall find that there is any fraud or concealment,
or if said debtor or debtors shall fail or refuse to answer upon oath,
or if said debtor or debtors shall fail to make it appear to the court

shall be

an

absolute
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that he, she, or they have given the necessary notice to the creditor
or creditors, at whose instance he, she, or they may have been arrested,
then and in that case the said debtor or debtors shall be deemed in
the custody of the sheriff, and the court shall adjudge that he, she, or
they be imprisoned until a full and fair disclosure of all the property,
money, or effects be made by said debtor or debtors, and until he, she,
or they have given the necessary notice as aforesaid, to be judged of
by said court.—Daw. Comp. 316.
17. When any debtor or debtors, taken upon any capias ad satisfaciendutn as aforesaid, shall be desirous to render a full and fair
schedule of his, her, or their property and effects, he, she, or they shall

file the same with the.clerk of the court at which he is bound to appear at least ten days before the sitting of the court, at the sitting of
which he proposes to avail himself of the benefit of this act; and
that upon his being admitted to swear to the said schedule, the same
proceedings shall be had thereon as may be now had on schedules filed
under the law now in force.
18. No person shall be imprisoned for debt upon any capias ad

satisfaciendum, who will comply with the requisites of this act, except
cases of fraud or concealment, herein before mentioned.—lb.

in

19

The following
of any debt

articles shall be exempt from levy and sale on
contracted after that day, to wit: two beds
bedding, common bedsteads, a spinning-wheel and two pair

account

and
of cards, a loom, and cow and

calf,

common

tools of his trade, and

ordinary cooking utensils, and ten dollars’ worth of provision.—lb.
313. Also the family Bible.—See acts of 1834, p. 222.
20. In all cases wher6 any debtor shall have the benefit of the
insolvent act extended to him, it shall be the duty of the officer levying the execution to make out a schedule of the articles so exempted

from seizure and sale, and return the same to the clerk of the inferior
court of said county, whose duty it shall be to record the same, in a
book to be kept by him for that purpose, then the above property shall
be alienated and vested in the inferior court, to be appropriated to the
benefit and use of the debtor’s family, so long as the defendant shall
remain insolvent.—Daw. Comp. 313.

Form

21.

of Notice to Creditors.
Georgia,
) Sir,—Please to take notice that I intend, at
Baldwin County, j the next term of the superior court, to be held
on

the second Monday

in January next, to avail myself of the benefit

of the act entitled “ An act for the relief of honest debtors,” passed
in eighteen hundred and twenty-three: this tenth day of August,

eighteen hundred and thirtyfive.
22.

Form

of Bond where a Person is taken with
Satisfaciendum.

Georgia,

Capias ad

Know all men by these presents, that we,
Charles Booty and Asa Goodall, are held and
firmly bound to Anderson Gripe, all of said state and county, in the

Baldwin

County.

)

a

)
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sum of owe hundred andfifty dollars,* to the true payof which we bind ourselves, our heirs, executors, administra-

just and full
ment

tors, and assigns, jointly and severally, firmly by these presents.
Sealed with our seals, and dated this tenth day of August, eighteen
hundred and thirty-five.
The condition of the above bond or obligation is such, that
whereas the said Charles Dooty hath been arrested by a capias ad
satisfaciendum, obtained from the superior court of said county, at
the instance of the said Anderson Gripe. Now, should the said

Charles Dooty appear at the next term of said superior court, then
and there stand to and abide by such proceedings as may be had by
the court in relation to his taking the benefit of the act entitled “An
act for the relief of honest debtors,” passed in the year eighteen
hundred and twenty-three, then the above bond to be void, else to
remain in full force.
Charles Dooty. (L. S.)
Test,
I. T. Cushing, J. P.
Asa Goodall.
(L. S.)

CHAPTER XIII.
INTEREST—USURY.

1. The lawful interest upon debts in this state is eight per cent,
per annum. And all bonds, bills, notes, bills of exchange, liquidated
and settled accounts, signed by the debtor, or other specific demands,
bear interest from the time they become due, unless it be otherwise

expressed in the said writings, or understood by the parties. And
if they express to be payable on demand, interest accrues only from
an actual demand made by the creditor, his
agent, or attorney, or
from the commencement of a suit; but if no time be expressed for
the payment, and the words “on demand” be, not used, the money
is due immediately, and interest runs from the date, without demand.
*
2. In future, the mode of calculating interest in this state shall be>
at and after the rate of eight per cent, per annum; and whenever
any payment shall be made on any note, bond, or other instrument,
demand, execution, or judgment, where any interest has accrued on
any such notej bond, or other instrument, execution, or judgment,
such payment shall, in the first place, be applied to the discharge of
interest due, and no part of the principal shall be considered as dis-

charged until the interest shall have been first ^extinguished: Provided, nevertheless, that in all cases where the payment made shall
not be sufficient to discharge all the interest due at the time of payment, no interest shall at any future payment be calculated on the
balance of interest which was left unpaid.
*

Double the amount of the

ca. sa.
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In all

cases

where

judgments

may

hereafter be obtained,

all such judgments shall be entered up for the principal sum due
with the interest; but no part of such judgment shall bear interest
except the principal which may be due on the original debt; any
law, usage, custom, or practice to the contrary notwithstanding.
—Prin. Dig. 200,201.
4. On every bond, note, or 'other instrument in writing, or verbal
contract for the payment of negroes, produce, stock, goods, or other

specific articles, of any nature or kind whatsoever, the price of such
specific article at the time it beeame due upon such bond, note, or
other instrument in writing, or verbal, contract as aforesaid, and
having respect to the place, made payable according to contract, if
any, shall be the sole and established rule of valuation; and all and
every such bond, note, or other instrument in writing, or verbal contract, for specific articles as aforesaid, shall bear interest at eight
per cent, from the time they become due, in like manner as if given
for the payment of money simply.—Ib.470.
5. All contracts, bonds, notes, and assurances whatsoever made
after the twenty-third of December, 1822, for the payment of any

principal,

or money, goods, wares, or merchandise, or other commodifies whatsoever, to be lent, covenanted, to be performed upon,
or for any usury, whereupon or whereby there shall be reserved,
or taken above the rate of eight per centum
per annum, shall not be

void, but the principal due thereon shall be recoverable at law, and

more.—Daw. Comp. 488.
no forfeiture shall be incurred
by any person who hereafter may reserve or take more than eight per cent, per annum upon

no

6. That

any contract as

contemplated in the first section of this act;

any

law, usage, or custom to the contrary notwithstanding.—lb.

CHAPTER XIV.
LIMITATION

OP ACTIONS.

1. By the act of 1767, seven years actual and peaceable possession
of land, under a deed or other colourable title, is a perpetual bar

against all persons: if, however, at the time the title accrues, the
party entitled to the land is within the age of twenty-one years,
feme covert, non compos mentis, imprisoned, or beyond the seas,
such person may, notwithstanding the seven years be expired, commence his or her suit, or make his or her
entry within three years
next after full age, discoverture, coming of sound mind, or returning
from beyond the seas. By the same act, personal actions were limited as follows: actions upon the case, (other than for slander,)
actions for accounts, trespass upon the case, debt, detinue, replevin
for goods and cattle, and trespass quare clausam fregit, within four
years after the cause of action. Actions of trespass vi et armis,
assault, battery, wounding, imprisonment, or any of them, within two

Chap. 14.]
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years, and the action upon
Prin. Dig. 316, 317, 318.
2. By the act of 7th of

the

case

for words, within six months.—

December, 1805, the act of 1767 was repealed, but the limitation of real actions was not altered; the actions
of trespass, assault, battery, wounding, and imprisonment were to be
brought within one year ; all actions upon the case, (other than for
words,) the actions of detinue, trover, debt, (other than upon judgments,) within four years; actions upon judgments obtained in courts,
(other than the courts of this state,) within five years after the date
of the judgment; and the action for words, in one year. This act
contained similar exceptions to those in the act of 1767, with the
exception of the disability of being beyond the seas, and that the
action should be brought within one and two years after the other
disabilities should be removed; and it also placed actions of debt on
specialities, and simple contracts-upon the same footing. It further
exempted persons removing their property, or absconding from the
benefit of the act.—lb. 318.
3. The act of 26th of June, 1806, allowed a plaintiff, who
nonsuited or discontinued his action, to renew his action for

was

one

time only, within six months after the term of limitation had expired,
and also revived the act of 1767.—lb.
4. The act of 8th of December, 1806, revived the act of 1767, and
declared the same to be in force from the first of February, 1793,
and that no deduction in any calculation of time should be made in
the construction of said act, after the first day of February, 1793;
and gave to persons labouring under the disabilities mentioned in
the act of 1767, (except those who were beyond the seas,) and such
as should remove out of the jurisdictional limits of the
state, the
time limited in said last mentioned act to commence their action, but
there was an express provision, that all notes and instruments of

writing not under seal, bearing date after the passage of this act,
shall be of the same dignity with specialities, and subject to the
same limitations of specialities; all other acts militating against the
intent and meaning of this act were repealed.—lb. 319.
5. The act of 13th December, 1809, limited all actions
menced on bonds or instruments under seal, to twenty years

com-

after

they became due; all actions upon notes and other acknowledgments
under the hand of the party, to six years; and all actions upon open
accounts, to four years from the time such accounts accrued.—lb.
319, 320.
6. The act of 2d

December, 1813, declares that

no

persons claiming any lands, tenements, or hereditaments
any grant or grants prior to the revolutionary war, and
resided in said province, or who fled from this state

person or

by virtue of
who never
during that

struggle, and who did not return to this state within twenty-one
years after the treaty of peace with Great Britain, which was in the
year 1783, to make their entry thereon, settle or cultivate the same,
or any part thereof, shall, either he, she, or they, or any person or
persons claiming under him, her, or them, hereafter recover any such
parts thereof as may have been since granted, from any person or
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who has or have since the revolution obtained a grant or
settled or cultivated the same, or any part thereof, for the
term of seven years in peaceable possession ; nor from any person
or persons claiming under such young title as aforesaid, where there
has been an adverse possession for the aforesaid term of seven years.
—Prin. Dig. 320.
7. No saving or exception in any statute of limitations in this state,
providing for the claims of persons resident beyond the seas, shall
operate or be so construed as to benefit any persons whose grants
have issued prior to the revolutionary war, and who are now subjects of the crown of Great Britain or other foreign nation.—lb.
persons

grants,

320.
8. And by the act of the 18th of December, 1817, it is provided,
that from and after the passage of this act, that no court of justice in
this state before whom the plea of the statute of limitations may be
relied on or plead by any defendant or defendants, shall be permitted
to construe said act against idiots, lunatics, or infants as heretofore
construed ; but said statute of limitations, when it has commenced

to defeat the interests acquired by
infants after its commencement, but the operation
shall cease until the. disability or disabilities of such

running, shall not
idiots, lunatics,
of said statute

so operate as

or

persons are removed, or from the time of the arrival of such infants
the age of twenty-one years; any law, custom, or usage to the con-

to

trary notwithstanding.
9. No

proviso

of the above recited act, or any other part or
of limitations, which are or heretofore have been

or part

parts of any statute

of force in this state, shall be so

construed as to grant any privilege,
any person or persons who may reside in
either of the United States or the territories thereof, or beyond seas

right,

or

exemption to

or elsewhere, other than those
enjoyed
the limits of this state.—lb. 321.

by the citizens resident within

CHAPTER XV.
MARES AND

BRANDS.

1. It shall and may be lawful for all persons residing within this
state, to record their marks and brands in the clerk’s office of the

superior court of the county in which such person resides; and if
any person or persons shall neglect to record the same, then and in
that case, whenever any property shall or may happen to be in dispute between the party so recording his marks and brands and any
other person not having recorded as aforesaid, both having one and
the same marks or brands, the property being found in the possession of the person complying with this act, the party so claiming any
such property in dispute as aforesaid shall not be allowed to take the
out of the hands of the person found in possession, without
such claimant can prove, by disinterested testimony, such property
same
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in dispute, and that the same
value of the property is under

is his property, such proof, when the
five pounds, to be made before any
justice of the peace in the county where such property may be found,
and if above that value, before any court having jurisdiction* thereof.
—Prin. Dig. 59.
2. Where two or more persons shall have the same marks and
so

brands, each of them recorded: in such
be evidence of right, so far as to compel

case

the oldest record shall

the other party to prove his
property by disinterested testimony, in the manner herein before
pointed out: Provided, that nothing in this act contained shall compel
such person or persons as have already had. their brands and marks
recorded in the secretary’s office to record the same in the clerk’s
office aforesaid, but such record in the secretary’s office shall be good

and valid.
3. It shall be the duty of the clerks of the superior courts, upon
the application of any person or persons, to record all marks and

brands, in books to be kept by them for that purpose, and give certificates thereof when thereunto required by any person or persons,
and for which they shall receive the fees pointed out by the act to rer
vise and amend' “ An act for ascertaining the fees of the public officers
of this state.”—lb.

CHAPTER XVI.
MILLS.

1. AH

occupiers of mills shall well and sufficiently grind,
sufficiently ground, all clean and dry grain
brought to their mills, and in due turn (as far as five bushels) as the
same may be brought, and may take for toll one-eighth part thereof,
and no more. And every owner or occupier of a mill who shall
not well and sufficiently grind, or cause to be well and sufficiently
ground as aforesaid, (unless in times of drought, or other sufficient
cause, of which the justice may judge,) or not in due turn, or take or
exact more toll, shall for every such offence, on proof thereof by one
or more credible witnesses, forfeit and pay a sum not exceeding fifteen shillings to the party injured, recoverable with costs before a
justice of the peace of the county where such offence shall be cornmitted: Provided, always, that every owner or occupier of a mill may
grind his or her own grain at any time.—Prin. Dig. 339.
owners or

or cause to

be well and

sbb
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CHAPTER XVII.
NATURALIZATION.

(Law United States, 1802.)
1. An y alien, being a free white person, may be admitted to become a citizen of the Uriited States, or any of them, on the following
conditions, and not otherwise :—
First.—That he shall have declared, on oath or affirmation, before the
supreme, superior, district, or circuit court pf some one of the states, or of
the territorial districts of the United States, or' a circuit or district court of
the United States, three years at least before his admission, that it was, bona
fide, his intention to become a citizen of the United States, and to renounce
for ever all allegiance and fidelity to any foreign prince, potentate, state, or
sovereignty whatever, and particularly, by name, the prince, potentate,
state, or sovereignty whereof such alien may, at the time, be a citizen or

subject.

Secondly.—That he shall, at the time of his application to be admitted,

or affirmation, before some one of the courts aforesaid, that
the constitution of the United States, and that he doth absolutely and entirely renounce and abjure all allegiance and fidelity to every
foreign prince, potentate, state, or sovereignty whatever, and particularly, by
name, the prince, potentate, state, or sovereignty whereof he was before a
citizen or subject; which proceedings shall be recorded by the clerk of the

declare,

on

oath

he will support

court.

Thirdly.—That the court admitting such alien shall be satisfied that he
at least, and within the state
or territory where such court is at the time held, one year at least; and it
shall further appear to their satisfaction, that, during that time, he has behaved as a man of a good moral character, attached to the principles of the
has resided within the United States five years

constitution of the United

happiness of the

same:

States, and well disposed to the good order and

Provided, that the oath of the applicant shall in

no

be allowed to prove his residence.
Fourthly.—That in case the alien, applying to be admitted to citizenship,
shall have borne any hereditary title, or been of any of the orders of nobility
in the kingdom or state from which he came, he shall, in addition to the
above requisition, make an express renunciation of hi§ title or order of nobilcase

ity, in the court to which his application shall be made, which renunciation
shall be recorded in the said court: Provided, that no alien, who shall be a
native citizen, denizen, or subject of any country, state, or sovereign with
whom the United States shall be at war, at the time of his application, shall
be then admitted to be a citizen of the United States : Provided also, that any
alien who was residing within the limits and under the jurisdiction of the
United States, before the twenty-ninth day of January, one thousand seven
hundred and ninety-five, may be admitted to become a citizen, on due proof
made to some one of the courts aforesaid that he has resided two years, at
least, within and Under the jurisdiction of the United States, and one year,
at least, immediately preceding his application, within the state or territory
where such court is at the time held, and on his declaring on oath or affirmation that he will support the constitution of the United States, and that he
doth absolutely and entirely renounce and abjure all allegiance and fidelity

foreign prince, potentate, state, or sovereignty whatever, and particularly, by name, the prince, potentate, state, or sovereignty whereof he
before a citizen, or subject; and moreover, on its appearing to the satisfaction of the court, that during the said term of two years he has behaved
as a man of good moral character, attached to the constitution of the United
States, and well disposed to the good order and happiness of the same, and
where the alien, applying for admission to citizenship, shall have borne any
to any
was
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hereditary title,

or been of any of the orders of nobility in.the kingdom or
he came, on his moreover making in the court an express
renunciation of his title or order of nobility, before he shall be entitled to
such admission, all of which proceedings, required in this proviso to be performed in the court, shall be recorded by the clerk thereof: and Provided
state from which

also, that any alien who was residing within the limits, and under the jurisdiction of the United States, at any time between the said twenty-ninth day
of January, one thousand seven hundred and ninety-five, and the eighteenth
day of June, one thousand seven hundred and ninety-eight, may within two
years after the passing of this act be admitted to become a citizen, without

compliance with the first condition above specified.
2. Provided also, and be it further enacted, That in
the directions aforesaid, all. free white persons, being

a

addition to
aliens, who
may arrive in the United States after the passing of this act, shall,
in order to become citizens of the United States, make registry and
obtain certificates in the following manner, to wit: every person
desirous of being naturalized, shall, if of the age of twenty-one years,
make report of himself, or if under the age of twenty-one years, or
held in service, shall be reported by his parent, guardian, master, or
mistress, to the clerk of the district court of the district where such
alien or aliens shall arrive, or to some other court of record of the
United States, or of either of the territorial districts of the same, or
of a particular state; and such report shall ascertain the name, birth-

place, age, nation, and allegiance of each alien, together with the
country whence he or she migrated, and the place of his or her

intended settlement; and it shall bq the duty of such clerk, on receiving such report, to record the same in his office, and to grant to the
person making such report, and to each individual concerned therein,
whenever he shall be required, a certificate, under his hand and seal of
office, of such report and registry; and for receiving and registering
each report of an individual or family, he shall receive fifty cents;
and for each certificate, granted pursuant to this act, to an individual
or
family, fifty cents; and such certificate shall be exhibited to the
court by every alien who may arrive in the United States, after the
passing of this act, on his application to be naturalized, as evidence of

the time of his arrival within the United States.
3. And whereas, doubts have arisen whether

record, in

some

certain courts of

included within the description of
Be it further enacted, That every court of

of the states,

are

district or circuit courts:
record in any individual state, having common law jurisdiction, and
a seal and clerk, or
prothonotary, shall be considered as a district
court within the meaning of this act; and every alien who may have
been naturalized in any such court, shall enjoy, from and after the

passing of the act, the

same rights and privileges as if he had been
naturalized in a district or circuit court of the United States.
4. And be it further enacted, That the children of persons duly
naturalized under any of the laws of the United States, or who, previousto the passing of any law on that subject by the government of
the United States, may have become citizens of any one of the said

states, under the laws thereof, being under the age of twenty-one
years at the time of their parents being so naturalized or admitted
to the rights of citizenship, shall, if dwelling in the United States, be
considered as citizens of the United States; and the children of
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who now are or have been citizens of the United States,
shall, though born out of the limits and jurisdiction of the United
States, be considered as citizens of the United States: Provided,
that the rights of citizenship shall not descend to persons whose
fathers have never resided within the United States: Provided also,
that no person heretofore proscribed by any state, or who has been
legally convicted of having joined the army of Great Britain during

persons

the late war, shall be admitted a citizen, as aforesaid, without the
of the legislature of the state in which such person was proscribed.
5. And be it further enacted, That all acts heretofore passed

consent

Tespecting naturalization, be, and the same are hereby repealed.—
Laws U. S. vol. 3,475.

Act

of 1804.

1. Any alien, being a free white person, who was residing within
the limits, and under the jurisdiction of the United States, at any
time between the eighteenth day of June, one thousand seven hundred and ninety-eight, and the fourteenth day of April, one thousand

eight hundred and two, and who has continued to reside within the
same, may be admitted to become a citizen of the United States,
without a compliance with the first condition specified in the first
section of the act, entitled “ An act to establish a uniform rule of
naturalization, and to repeal the acts heretofore passed on that sub-

ject.”—lb. 614.

2. When any alien who shall have complied with the first condition specified in the first section of the said original act, and who
shall have pursued the directions prescribed in the second section of
the said act, may die, before he is actually naturalized, the w'idow
and the children of such alien shall be considered as citizens of the
United States, and shall be entitled to all rights and privileges as

such,

upon

taking the oaths prescribed bv law.—lb. 614, 615.
Act

of 1816.

1. The certificate of report and registry, required as evidence of
the time of arrival in the United States, according to the second section of the act of the fourteenth of April, one thousand eight hundred
and two, entitled “ An act to establish a uniform rule of naturaliza-

tion, and to repeal the act heretofore passed on that subjectand

also a certificate from the proper clerk or prothonotary of the declaration of intention, made before a court of record, and required as
the first condition, according to the first section of said act, shall be

exhibited by every alien on his application to be admitted a citizen
of the United States, in pursuance of said act, who shall have arrived
within the limits, and under the jurisdiction, of the United States
since the eighteenth day of June, one thousand eight hundred and

twelve, and shall each be recited at full length in the record of the
court admitting such alien; otherwise he shall not be deemed to have

complied with the conditions requisite for becoming a citizen of the
United States; and any pretended admission of an alien who shall
have arrived within the limits, and under the jurisdiction, of the United
Stales, since the said eighteenth day of June, one thousand eight
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hundred and twelve, to be a citizen, after the promulgation of this act,
without such recital of each certificate at full length, shall be of no

validity

or

effect under the act aforesaid.

-2. Nothing herein contained shall be construed to exclude from
admission to citizenship any free white person who was residing
within the limits, and under the jurisdiction, of the United States at

time between the eighteenth day of June, one thousand seven
ninety-eight, and the fourteenth day of April, one thousand eight hundred and two, and who, having continued to reside
therein, without having made any declaration of intention before a
court of record as aforesaid, may be entitled to become a citizen of
the United States according to the act of the twenty-sixth of March,
one thousand
eight hundred and four, entitled “ An act in addition to
any

hundred and

an

act

entitled ‘ An act to establish

a

uniform rule of naturaliza-

tion, and to repeal the acts heretofore passed on that subject.

9 99

Whenever any person, without a certificate of such declaration
of intention, as aforesaid, shall make application to be admitted a
citizen of the United States, it shall be proved to the satisfaction
of the court that the applicant was residing within the limits, and
under the jurisdiction, of the United States before the fourteenth day
of April, one thousand eight hundred and two, and has continued
to reside within the same, or he shall not be so admitted.
And the
residence of the applicant within the limits, and under the jurisdiction,
of the United States for at least five years immediately preceding
the time of such application shall be proved by the oath or affirmation of citizens of the United States, which citizens shall be named
in the record as witnesses.
And such continued residence within the limits and under the jurisdiction
of the United States, when satisfactorily proved, and the place or places
where the applicant has resided for at least five years, as aforesaid, shall be
stated and set forth, together with the names of such citizens, in the record
of the court admitting the applicant; otherwise the same shall not entitle
him to be considered and deemed a citizen of the United States.—Laws U. S.
vol. 6, p. 23.

Act
1.

of 1824.

a free white person and a minor, under the
age of twenty-one years, who shall have resided in the United States
three years next preceding his arriving at the age of twenty-one
years, and who shall have continued to reside therein to the time he
may make application to be admitted a citizen thereof, may, after he
arrives at the age of twenty-one years, and after he shall have resided
five years within the United States, including the three years of his
minority, be admitted a citizen of the United States, without having
made the declaration required in the first condition of the first section
of the act to which this is an addition, three years previous to his ad-

Any alien, being

mission: Provided, such alien shall make the declaration required
therein at the time of his or her admission; and shall further declare,
on oath, and prove to the satisfaction of the court, that for three
years next preceding, it has been the bona fide intention of such alien
to become a citizen of the United States; and shall in all other re-

spects comply with the laws in regard to

naturalization.
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2. No certificates of citizenship or naturalization heretofore obtained
from any court of record within the United States shall be deemed
invalid, in consequence of an omission to comply with the requisition
of the first section of the act entitled “ An act relative to evidence in
cases of naturalization,” passed the twenty-second day of March, one
thousand eight hundred and sixteen. .
3. The declaration required by the first condition specified in the
first section of the act to which this is an addition, shall, if the same
has been bona fide made before the clerks of either of the courts in
the said condition named, be as valid as if it had .been made before
the said courts respectively.
4. A declaration by any alien, being a free white person, of his
intended application to be admitted a citizen of the United States,
made in the manner and form prescribed in the first condition specified
in the first section of the act to which this is an addition, two years
before his admission, shall be a sufficient compliance with said condi-

tion; any thing in the said act, or in any subsequent act, to
trary notwithstanding.—Laws U. S. vol. 7, p. 319.

the

con-

CHAPTER XVIII.
OATHS-—AFFIRMATIONS.

1. The judges, justices of the peace, and other persons who are or
■shall be empowered to administer oaths, shall (except in the cases by
daw excepted) require the party to be sworn, to lay his right bare

the holy evangelist of Almighty God, in token of his enthe truth, as he hopes to be saved in the way and
method of salvation pointed out in that blessed volume; and in further
token that if he should swerve from the truth he may justly be deprived of all the blessings of the Gospel, and made liable to that
vengeance which he has imprecated on his head: and after repeating
the words, “ So help me God,” shall kiss the holy gospels as a seal of
confirmation to the said engagements.—Clayton’s Justice, 259.
2. Any person or persons who shall appear in any of the courts of
judicature, or before any judge or magistrate in this state, either as juror,
witness, party, or otherwise, in any cause, civil or criminal, and shall
make and distinctly repeat a solemn and conscientious declaration and
affirmation, according to the form of his profession, in any matter,
cause, or thing, wherein an oath is required by law, in the following
words:—“ I, A. B., do swear, in the presence of Almighty God, as I
shall answer at the great and awful day of judgment, that—(as the
case may be:) So help me God.”
And such solemn and conscientious
declaration and affirmation shall be deemed, held, adjudged, and taken
hand upon

gagement to speak

valid and effectual, to all intents, constructions, and purposes
whatsoever, in the same manner as if such person had taken an oath

to be

the holy evangelist of Almighty God.—Prin. Dig. 17.
3. In all cases where persons choose to affirm, the usual practice
is, for the person affirming to raise his hand, and to have the oath
on

Chap. 19'.]
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administered to him as though he were swearing on the Gospel, and
instead of concluding with the words, “ So help you God,” to say,
“
And this you affirm, according to the mode of your faith.”—Clayton’s Justice, 9.
4. All officers,

'

civil and military, in this state, shall take an oath to
support the constitution of this state, and of the United States; and
the form of said oath, so to be taken and subscribed, shall be forwarded
with the dedimus to qualify the said officer, or be taken and subscribed at the time of receiving said commission.—Prin. Dig. 121.

CHAPTER XIX.
TEDLERS.*

1. The tax

required of pedlers and other itinerant traders, who

may carry about their wares and merchandise in wagons, or other
vehicles drawn by horses or mules, of packed upon horses or mules,
or other animals of
draught or burden, shall be two thousand dollars
for each license; which license shall be limited to one county only,
in this state, and which shall not authorize trading beyond the limits
of such county. And that the tax required of those pedlers or
itinerant traders who may carry about their wares and merchandise

foot, and without the aid of horses or mules, or other animals, shall
be annually one thousand dollars, subject to the same restrictions and
limitations as above specified: Provided, that traders in tin, stone,,
on

wares, actually manufactured in this state, shall not
subject to the tax imposed by this act.—Acts 1831, 229.
2. The fines which may be imposed under the third section of the
act of which this is amendatory, shall not be less than three thousand

earthen, and iron
be

dollars,

nor more

than ten thousand dollars.—lb.

3. On oath

being made before any judicial officer of this state,
justice of the inferior court, or justice of the peace, that a violation of
this law has been committed, it shall be his duty to issue a warrant
from under his hand, directed to any sheriff, deputy-sheriff-, constable,.,
or marshal of
any town or city, commanding them, or each of them,,
to arrest the offender or offenders, seize, bring him or them and the
goods, wares, or merchandise which they may have in their immediate possession, before any judge of the superior court in term time,,
or before any of the justices of the inferior court, or justices of the
peace; and if, on trial before any of them, it shall appear from the
evidence that the charge or charges are malicious or unfounded,,
he, she, or they shall be discharged without cost; otherwise he, she,.
or they shall be bound with one or more sufficient securities in
the sum of five hundred dollars, in a joint and several bond, for his,
her, or their appearance at the next superior court to be held in the
county where such offence shall have been committed, and on failing
to give such security as the court shall deem good and sufficient, shall
*

The tax

imposed on pedlers by the act of 1831, is a virtual prohibition of the pursuch the business has been wholly abandoned since that time, except as
excepted in the first section of this chapter. It has therefore been thought unnecessary
to incorporate any other of the older statutes on this subject.
suit, and

as

<
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be committed to jail; at which court the attorney or solicitor general
shall prefer a bill of indictment against the party so offending, who
shall, if convicted, be fined by the court in the- sum of not less than
three thousand dollars, nor more than ten thousand dollars,* for each
and every violation of this law, and the party so offending shall stand
committed until such fine or fines be paid.—Daw. Comp. 320.

CHAPTER XX.
PUBLIC

WORSHIP.

1. If any person or persons

whomsoever shall interrupt or disturb
congregation of white persons assembled at any church, chapel,
or meeting-house, or any other place for public worship, during the
time of divine service, it shall be the duty of any justice of the
peace, sheriff, constable, or qny civil officer of the county, being
present where the offence shall be committed, to take the person or
persons so offending into custody; or on complaint made by any
person on oath, to issue a warrant against him or them so offending,
and the said justice is hereby empowered to impose a fine on such
offender not exceeding five pounds, or on default of payment of the
same to commit him or them to the common jail of the county, or
to the nearest jail thereto, for a space of time not exceeding ten
days; and if such offender be a slave, to order him or her to be
punished by whipping on the bare back, not exceeding thirty-nine
lashes.f
2. It shall be the duty of the sheriff and other officers who may
collect the fines and forfeitures imposed by this act, to make a return
any

of the amount

so

collected to the clerk of the inferior court, and to

the same into the hands of the overseers of the poor, for the
sole purpose of supporting the poor of the county wherein such
offence shall have been committed. And no congregation or company of negroes shall, under the pretence of divine worship, assemble themselves contrary to the act for regulating patrols.—Prin.
Dig. 342.
3. It shall not be lawful for any person to sell or cause to be sold,
any wine, cider, beer, whiskey, gin, rum, or brandy, or any other
intoxicating liquors, within one mile of any meeting-house or other
place set apart, or publicly resorted to for divine worship, during
the time appropriated to such worship.
4. For every offence committed in violation of this act, the
offender or offenders shall be subject to the penalty of thirty dollars,
which shall be recoverable after the manner pointed out in the first
clause of the above recited act, which fine shall be put into the
hands of the justices of the inferior court, and become part of the
county funds where such offence shall have been committed.—Prin.
Dig. 342.
pay

*

See the

preceding section.
on sec. 41, chap. 2,
part 3, respecting criminal jurisdiction of justices

t See the note
■of the peace.
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CHAPTER XXI.
QUARANTINE.

1. When any country shall be infected with the plague or other
malignant distemper, all vessels, boats, persons, and goods, shall be
subject to and be liable to perform quarantine as in this act directed;
and during such quarantine, no person or persons coming, or goods
imported in any such ship, or vessel, or boat, shall come on shore or go.
on board any other ship, or vessel, or boat, or be landed or put into
any other ship, or vessel, or boat, in any place within this state, other
than such place as shall be appointed for that purpose; nor shall
any person go on board any such ship, or vessel, or boat, without
license first had and obtained in writing, under the hand of such
person or persons who shall be appointed to see quarantine performed; and the said ships, or vessels, or boats, and the persons and
goods coming and imported in or going on board the same during
the time of quarantine, and all ships, vessels, boalts, and persons
receiving any person or goods under quarantine, shall be subject to
such orders, rules, and directions touching quarantine, as shall be
made by the authority directing the same.—Prin. Dig. 1S9.
2. If any person or persons whatsoever shall presume to go on
board and return from such ship, or vessel, or boat required to perform quarantine, before or during the time of quarantine, without a
license as aforesaid, every such offender shall be compelled, and in
case of resistance by force or violence, be compelled, by the person or persons appointed as aforesaid, to return on board such ship,
or vessel, or boat, and there to remain during the time of her quarantine, and shall afterward be liable to a fine or imprisonment as
herein before directed in case of persons quitting a ship, or vessel,
or boat
performing quarantine, and to be disposed of as in that case
provided; and the master of such ship, or vessel, or boat, is hereby
obliged to receive and maintain such person on board accordingly.

—Ib. 190.
3. It shall and may

such

be lawful for

any

officer of the customs,

or

shall be

appointed to take care that such quarantine be duly*
performed, to seize any boat or skiff belonging to such ship or vessel,

as

or

which shall therewith be found, and to detain the

same

until

quarantine shall be performed.—Ib.
4. After the quarantine shall have been duly performed, according
to the directions of this act, and upon proof to be made by oath of
the master or other person having charge of the said ship, or vessel,
or boat, and two of the persons belonging to the said ship, or vessel,
or boat, before any one of the justices of the peace of this state,
that such ship, or vessel, or boat, and all and every person therein,
have duly performed the quarantine as aforesaid, and that the ship,
or vessel, or boat, and all the persons on board, are free from an
infectious distemper; then, in such case, such justice is hereby re-

the

cce
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quired to give a certificate (gratis) thereof, and thereupon such ship,
or vessel, or boat, and all and every person therein, shall not be liable
to any further restraint, by reason of any matter or thing contained
in this act.—Prin. Dig. 1H0.
5. The goods imported in such ship, or vessel, or boat, shall, after
such quarantine performed, be opened and aired in such place and
for such time as shall be directed concerning the same.—lb.
6. Whenever the governor or commander-in-chief for the time
being, shall find it necessary to give any orders or directions for
preventing any contagious distemper’s being brought into this state, or
from any part of this state infected therewith into any uninfected
part of this state, by persons travelling by land, or by water, it shall
and may be lawful for the said governor or commander-in-chief, by
proclamation for that purpose to be issued, to prohibit all and every
person or persons coming from such infected places to enter into or
come within such bounds, limits, or lines as shall be in such proclamation described, for and during such time as shall be therein mentioned, and to appoint boats and sentinels to put the same in due
execution; and the persons appointed, and every of them, shall have
the same power to compel any persons attempting to pass through
or within such bounds, limits, or lines as is by this act given to the
persons to be appointed for seeing quarantine duly performed, and
shall be liable to the same penalties for suffering persons wilfully to
pass through or within the same; and all and every person or persons wilfully
passing through or within the said bounds, limits, or
lines, shall be liable to the fine or imprisonment herein before directed
in case of any person’s quitting any ship, or vessel,.or boat performing quarantine, and to be disposed of as in that case provided.—
lb. 190,191.
7. The pilot or

pilots belonging to the several ports of this state,
board any ship or vessel designed
for this state, make strict inquiry of every master or commander
of the same, whether the plague, smallpox, malignant fever, or
any other contagious distemper, be in such ships or vessels ; and
every such master or commander is hereby strictly enjoined, without equivocation or reserve, to give just and true answers to all
such inquiries, of the said pilot or pilots, under the penalties hereafter mentioned and expressed; and in case the said pilot or pilots
shall, upon inquiry as aforesaid, find that the plague, smallpox,
malignant fever, or any other contagious distemper be in such ship
or
vessel, such pilot or pilots are hereby strictly forbidden and prohibited from entering therein on any pretence whatever : the quarantine of any person or vessels, or of their goods, shall be of such
duration, and in such places, and under such regulations as shall
be devised and held expedient, so far as respects the arrival of
vessels or persons in Tybee or Wassaw inlets, and rivers thereof,
under the inspection of the corporation of Savannah ; and so far
as respects other inlets or rivers in this state, under the
inspection
of the justices of the county, or commissioners of the town adjacent
to such inlet or river, or commissioners of
pilotage of such port,.

shall, before his

or

their entering on
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the case may happen; and such corporation, justices, or com*
missioners are hereby fully authorized to fix such sentinels, and
as

guard-boats, and to use all and every means in their power to en->
force this law for the purposes intended.—Prin. Dig. 191.
8. On the notification of such corporation, justices, or others
herein empowered, after notifying to the people of the district they
live in of the necessity of ordering quarantine to be performed,
shall forthwith transmit, by express or post, an exact account and
statement thereof to the governor and commander-in-chief for the
time being, who is directed to publish the same by proclamation,
(

•

enjoining and requiring a due obedience to the rules adopted for
the preventing contagious distempers being spread in this state,
and a due obedience to the duties required of such regulations
accordingly.—lb.
9. The foregoing regulations concerning quarantine are contained in an act passed in 1793, which is altered and amended by
acts passed in 1803 and 1805.
The jurisdiction of the corporation of the city of Savannah shall, in Teases
of quarantine, extend to all ships and vessels which shall enter any pdrt or
inlet from Ossabaw to Tybee, including all inlets, rivers, and creeks within
those limits.

10. It shall and may be lawful to and for the mayor and alderof the said city, and they are hereby vested with full power
and authority to take cognizance of, and inquire into all violations
of the said act committed within the limits aforesaid ; and upon
such inquiry, the said mayor and aldermen shall and may, as they
shall think proper, according to the nature and degree of the
men

offence, either bind the offender or offenders over to appear at the
next superior court, to answer to any indictment that may be preferred

against him, her,

or

them in terms of the said act,

or

they

may proceed against such offender or offenders in a summary manner, as is usual and customary with the said corporation in other
cases, and inflict and levy such fine or fines on the offender or
offenders, not exceeding fifty dollars for each and every offence, as

they in their judgment shall think fit and necessary to deter others
from offending in like manner ; and in case no goods or chattels
shall be found whereon to levy such fine or fines as aforesaid, then
it shall be lawful to and for the said mayor and aldermen to commit the offender or offenders to the common jail, there to remain
without bail or mainprise for a term not exceeding one month, or
until the said fine

or fines, together with the costs and charges of
prosecution, shall be fully paid and satisfied ; anything in the said

contained to the contrary hereof in anywise notwithstanding.
11. With respect to the other rivers and inlets of this state, the

act

same

powers

nah, is and

which are hereby vested in the corporation of Savanhereby given to and vested in the justices of the

are

adjacent to such inlets or
the commissioners of pilotage of the port, as it may happen,
and they are hereby authorized to proceed in the same manner as

county, or commissioners of the town

rivers,

or
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is herein before mentioned with respect to
of Savannah.
12. It shall and may be lawful to and

the mayor and aldermen

for the said mayor and
alderrr^en to remove from the said city any person or persons who
may be infected with the smallpox or other contagious disorder, to
such place or places without the limits thereof as they may appoint
for that purpose.—Prin. Dig. 192.
13. It shall be lawful for the corporation of the city of Savannah,
whenever they shall have reason to suspect that any vessel or vessels, person or persons, has or have sailed or come from any port
or place infected, or supposed to be infected with any malignant or
contagious disorder, by resolution or Order, to require arid compel
the said vessel or vessels so arriving, or person or persons, to come
to anchor, or stop at any place by said resolution or order pointed
out, until an examination is made by the health-officer as to the
State and condition of the said vessel or

vessels, person or persons,
and until sufficient purification shall have taken place, and a certificate of the health-officer obtained to that effect.—lb. 193.
Upon the
ture of 1834

appearance

of smallpox in.the interior of the state, the legisla-

adopted the following resolutions

:—

14. That the

justices of the inferior court of Coweta, and also
of any other county in which the disease may appear, be, and
they are hereby authorized and empowered to provide a temporary
hospital, to which to remove all who have been or may be infected
by smallpox, and to employ suitable attendants, and a guard to
prevent the communication of the sick_and their attendants with
others 5 the expense of which shall be paid from the treasury of
the state on the warrant of the governor.—Acts of 1834, pamph.
310, 311.
sum of fifteen thousand dollars be, and the same
hereby appropriated for the erection of a lazaretto, for the
reception of such persons as under the quarantine laws are fit subjects, at or near the city of Savannah, at such place as shall be
designated by the mayor and aldermen of said city ; and that the

15. That the

is

said building shall be erected on such plan as by the said corporation shall be determined, and under the superintendence of such
person as that corporation shall appoint, who shall be compensated
for his services, as superintendent, by the said corporation ; and
the said building, when so erected, shall be under the charge and
control of said corporation, who, at its expense, shall maintain and

support the establishment, attendants, and supplies.—lb.
16. That should the aforesaid disease make its appearance in an
on or near the line of any county in this

adjoining state, immediately

state, the inferior court of said county is hereby authorized to employ
a suitable
guard, and to take such precautionary measures as they
may deem best calculated to prevent its extension into this state.—
lb.
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1. It shall and may be lawful for any person who may hereafter
have rent due, where the same does not exceed thirty dollars, to

application to any justice of the peace within the district where
or their tenant may reside, and obtain from such justice a
distress warrant for the sum claimed to be due, on oath in writing,
for the said rent, and the same may be levied, by any constable duly
qualified, on any property belonging to the said tenant, and shall
advertise and seU the same under the same rules and regulations as
other sales under execution; and where any distress shall issue for
a sum
exceeding thirty dollars, it shall be levied by the sheriff of
said county, advertised and sold as in cases of other executions: Provided, nevertheless, that the party distrained shall be entitled to replevy the goods so distrained, by making oath that the sum, or some
part thereof, distrained for is not due, and give security for the eventual condemnation money; and in that case it shall be the duty of such
officer to return the same to the court having cognizance of the same,
and the same shall be determined by a jury, as practised in other
cases of claims.—Prin. Dig. 394.
2. Where property distrained may be claimed by a third person,
the same shall be claimed on oath, and shall be returned, tried, and
determined in like manner and under the same rules and regulations
as are
by law pointed out for the trial of the right of property.—
make

his, her,

lb. 394.
3. In no case a preference shall be given to persons distraining
for rent, where there are any judgments against the person or prop-

erty so distrained.—lb.
4. Where any tenant shall refuse to give possession of the premises at the end of his lease, it shall be lawful for the person leasing’
the same to demand of such tenant, monthly, double the sum that the
same was leased for, and recover the same at the expiration of every
month, or in the same proportion for a longer or shorter time, by
distress, in manner pointed out as aforesaid.—lb. But see post,
sec. 7.
5. If any person leasing or renting land, house or houses, shall fail

pay the rent at the time the same shall become due, it shall and
may be lawful for the lessor immediately thereafter to enter and retake possession of the premises so by him leased or rented.—lb. 394,
395.
6. All contracts for rents, whether verbal or in writing, shall bear
interest from the time the same shall become due, any law, usage, or
custom to the contrary notwithstanding; and all actions commenced
in any of the courts of this state for the recovery of rent in arrear,
shall be tried at the term to which the same shall be returnable, unless good cause shall be shown for the continuance thereof; nor shall
to

any such action be continued more than one term at the instance of
either party.—lb. 395.
7. It shall and may be lawful upon the expiration of any lease, or
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time for which lands have been rented, which are now in existence,
or have already expired, or which shall hereafter exist, where the
tenant or his sub-tenant holds over, and where the owner of the rented

property, or

his agent

or

representative, shall desire to have

posses-

sion of the same, to demand of the tenant or tenants the possession of
the rented property^ and in case of refusal on the part of the tenant,
or omission on his, her, or their part to deliver possession, it shall
and may be lawful for the owner thereof, or by his or her agent or

representative, to go before the judge of the superior court, or any
justice of the inferior court, or justice of the peace, and make oath
that the lease

or

term

of time for which the land was rented has

ex-

pired, and that the tenant refuses, omits, or neglec,ts to give posses-f
sion; it shall be the duty of the person before whom the oath is made
to issue or grant a warrant or process directed to the sheriff'or his deputy, requiring or commanding him to deliverto the owner, his agent
or representative, peaceable, full, and quiet possession of the rented
premises, removing the tenant or ‘tenants, with his property found
thereon, belonging to such tenant or tenants, therefrom.—Daw. Comp.
220.
8. When the tenant shall declare on oath that his lease, whether
written or verbal, is not expired, or that he does not hold the premises either by lease or rent from the said person who has made the '
said oath, or by any one holding under him or them by rent or lease,
he shall not be removed from the possession of the said premises, but
the sheriff shall return the proceedings to the next superior court of
the county where the land lies, and the fact be there tried ; and if
determined against the tenant or tenants, he shall pay double the rent

received, and the person making the said oath shall be entitled to a
writ of possession, to be issued from and under the directions of the
said superior court, directed to the sheriff or his deputy, who shall

give possession of the premises, as prescribed in the first section of
this act.—lb. 220, 221.
9. The sheriff, for executing the process aforesaid, shall be allowed
the sum of three dollars; which amount shall be paid by the tenant,
and his goods levied on for that purpose.—lb. 221.
10.

Form

of Proceedings against a Tenant when he holds rented
Property over the Time specified in the Contract, fyc.
Form

of the Oath.
Georgia,
) Before me, Isaac T. Cushing, a justice of the
Baldwin County. J peace in and for said county, personally came
Joel Landlord, and being duly sworn, saith, that the lease or term of
time for which he rented his house and plantation on the Camp
Creek, in said county, to Jonas Tenant, has expired; and that the
said tenant refuses, omits, or neglects to give possession to this deponent, after being requested and demanded so to do.
Sworn to and subscribed before me,
this tenth day of August, eighteen hundred and thirty-five.
I. T- Cushing, J. P.

Joel Landlord.

Chap. 23.]
11.

391

ROADSj BRIDGES, &C.

Form

of a Warrant to remove the Tenant.

Balcfah?County.
} To the sheriffof said count>7>or his Iegal dePutyWhereas, I have this
day received information,

on

the oath of

Joel Landlord, that the lease or term of time for which he rented
his house and plantation on Camp Creek, in said county, to Jonas

Tenant, has expired ; and that the tenant, Jonas Tenant, refuses,
omits, or neglects to give possession to the deponent, after being
requested so to do:
These are, therefore, to require and command you to repair,

without delay, to the premfses aforesaid, and cause said tenant,
Jonas Tenant, to deliver to the owner, his agent or representative,

peaceable, full, and quiet possession of the rented premises ; and in
case of refusal,
you are commanded to remove the tenant, with the
property found thereon belonging to said tenant, therefrom.
Given under my hand and seal, this tenth day of August, eighteen
hundred and thirty-five.
Isaac T. Cushing, J. P.
12. Form

of a Tenant's Oath, when he alleges that his Lease has■

expired, or when he denies that he is the Lessee of the Person
claiming to be the Lessor.
not

Before me, Isaac T. Cushing, a justice of the
in and for said county, personally came
Jonas Tenant, who, after being duly sworn, saith, that the term of
time for which he leased the house and plantation from Joel Landlord, lying upon Camp Creek, is .not yet expired, as alleged by the
said Joel Landlord, [or if the tenant denies that he is not the tenant of
the person claiming, insert the following,'] that he is not the tenant of
the said Joel Landlord, and does not hold the premises, either by
lease or rent from him, nor any other person holding under him, by
Georgia,

Baldwin County.

)

\

peace

lease or rent.
Sworn to and subscribed before me,
this tenth day of August, eighteen hundred and thirty-five.
I. T. Cushing, J. P.

Jonas Tenant.

CHAPTER XXIIL
ROADS, BRIDGES, &C.
1. All the roads in the several counties of this state, that have been
laid out by virtue of any act of the General Assembly, or by virtue
of any order of court, are hereby declared to be
roads.—,
Prin. Dig. 399.
>
2. And when any person or persons shall feel him, her, or them-

public
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aggrieved by

selves

her,

or

reason,

of

any
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road being laid out through his,

their enclosed ground, it shall be the duty of any two or

more of the justices of the inferior courts, on application in writing
by the person or persons injured, to issue a warrant under their
hands, directed to the sheriff of the county, to summon a jury of
freeholders, who shall be sworn to assess such damages; and that
the sheriff shall make and' return a true inquisition thereof to the
next inferior court; and it shall be the duty of such court to order
the amount of damages so assessed to be paid out of the next county
tax,, or out of any public moneys belonging to the county fund:
Provided, nevertheless, that where it shall appear to the inferior
court that the damages so assessed transcend the utility of that part
of the said road, such court shall order the same to be altered in
such manner as to avoid the enclosed ground so damaged, unless
the person complaining shall agree to accept such compensation as
shall be deemed just and reasonable by such court.—Prin. Dig. 399.
3.. All the bridges that have been erected by any act of the General
Assembly, or by virtue of any order of court, not being private tollbridges, are hereby declared to be public bridges. And that, from

4.-

time to time hereafter, the inferior courts of the several counties
shall have full power and authority to appoint the places for erect-

ing public bridges: and it shaft be the duty of such courts to appoint one or more commissioner or commissioners to contract for
the building of such bridges as may be deemed necessary, for a time
not less than five nor more than seven years; and the said commissioner or commissioners, before he or they shall enter on the
duties of such appointment, shall take an oath before some justice of
the inferior court, or of the peace, truly and faithfully to perform the
trust reposed in him.
And the said commissioners being so sworn,
shall advertise the time and place for letting the same at three or
more public places at least twenty days, and shall then let the same
by public outcry to the lowest bidder, taking bond, payable to his
excellency the governor, or his successors in office, to be deposited
in the office of the clerk of the inferior court, with at least two freeholders as sureties for the performance of such building, and keep-

ing in repair; and the inferior court shall levy the amount thereof
on the county, or order the same to be paid out of any of the funds
of the county subject to their disposal.—lb. 400.
The inferior courts of the respective counties within this state
are hereby authorized and empowered to direct the manner and
mode of keeping in repair all cross and other roads, not being an
immediate or direct market road, leading through their respective
counties, in such manner as they in their judgment may think most

proper.—lb.
5.

The inferior courts in the several counties in this

state

are

hereby empowered, if they should deem it necessary, on application
being made, to authorize the establishment of such ferries or bridges
as they may think necessary, other than where ferries and
bridges
have already been established by law, and to allow such rates for
crossing thereat as are usual or customary on water-courses of the

Chap. 23.]
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legislature shall at all

times retain the power of making such alterations in the establishments made by the justices of the inferior courts as to them may

proper.—Prin. Dig. 400.
duty of any person who may obtain such establishment, order, or lease, to keep a good and sufficient ferry-flat or
bridge, and to give due attendance thereat; and if any damage shall
happen to any person or persons by reason of the insufficiency of
such flat or bridge, the non-attendance or neglect of the ferryman
or
keeper of such bridge, the person so aggrieved or damaged shall
and may have and maintain an action against the owner of such
ferry or bridge.—lb. 400, 401.
7. Any two of the justices of the district in the county where such
ferry or bridge may be established, on complaint to him or them by
any person, that he or she has sustained damages by reason of nonattendance, neglect, or insufficiency of the flat or bridge, to an amount
not exceeding thirty dollars, which information shall be made on
oath, shall cause the owner of such ferry or bridge to appear at the
next justice’s court of the district where such ferry or bridge may be,
to answer the plaintiff’s complaint, which shall be fully set forth in
the warrant, and also the day on which such injury took place ; and
the justices before whom the same may be tried, shall cause five disinterested persons to be empannelled and sworn as jurors, to whom
such case shall be submitted, and their verdict shall be the judgment
of the court, and such proceeding shall be had thereon as in other
cases: Provided, that when any person considers himself aggrieved,
or hath sustained damages to an amount exceeding thirty dollars, he,
she, or they, so considering themselves aggrieved or damaged, may
have and maintain in the superior or inferior court of the county an
action against the owner of such ferry or bridge, and shall recover
thereon the amount which the jury trying the cause may assess.—
seem

6. It shall be the

Ib. 401.
8. No ferry shall be established on any stream or water-course,
over which bridges are now erected at the expense of any county or
counties: Provided, nothing
strued to extend, to prevent

herein contained shall extend, or be conthe erection of bridges at public ex-

pense, at places other than those where bridges are now established,
—lb.
9. It shall be the duty of every and all proprietors of toll-bridges^

ferries, and turnpike-roads, to fix a board in a conspicuous situation
each

bridge, turnpike-gate, or landing-place held by him or them;
painted black, with white legible characters written on the same, noting the different rates of toll or
ferriage (as the
case
may be) allowed by law. In case of any proprietor or proprietors neglecting so to do, he or they shall not be entitled to the
toll or ferriage accruing from such bridge, ferry, or turnpike-road.
on

the board to be

—Ib.
10. The justices of the inferior courts in and for the several counties in this state, at the first session or term after the passing of this
act, or as soon thereafter as convenient, shall proceed to define and
»dd
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point out as many and such districts as to them shall seem meet and
proper, having due regard to proportioning said districts or division,

so as to divide the labour and expense of the roads, causeways, and
bridges equally among the citizens and hands of the respective districts throughout the said counties. And on application to said court
for any new road, or any alteration in an old road, the said justices
shall proceed to appoint three discreet and proper persons, residing
in the neighbourhood where such road is intended to pass; and in
case they find it of public utility, they may proceed to mark out the
same, on oath taken before any justice, and report to the said court,
the clerk of which is hereby required to notify the commissioners
herein after named of such report; and the justices of said inferior
courts shall appoint two or more commissioners, One of whom shall
be a justice of the peace; and in case of death; resignation, or removal of the justice, the other two commissioners are hereby author-

ized to administer oaths relative to their duties of the roads, who
shall be notified of such their appointment in writing by the clerk
of said court within ten days after such appointment, under the

penalty of forty dollars for
sioner

every

such default; and if

any

commis-

commissioners, within ten days after the receipt of such
notification, shall not make his or their resignation to some one of
or

the

justices aforesaid, such commissioner shall be, considered as
having accepted such appointment; and the commissioners so appointed shall have full power and authority to proceed to apportion
the roads and hands for the districts aforesaid; and in case of re-

fusal, departure, or decease of any such commissioners, the inferior
in the counties aforesaid shall have power to fill such vacancy,
either in term time or in vacation.—Prin. Dig. 401, 402.
11. All male inhabitants, mulattoes, and free negroes, and all male
courts

slaves, from the age of sixteen to forty-five years, in the counties
aforesaid, shall be, and they are hereby declared to be obliged to
appear with such implements as directed by the overseer, and work
the several roads, causeways, and bridges within the several
districts to which such male white inhabitants, mulattoes, free neon

groes, and male slaves shall have been allotted, pursuant to this act;
or such male white inhabitants, mulattoes, free
negroes, and owners,
managers, or employers of such negroes or male slaves, shall be
liable to the fines and penalties in this act defined and expressed.—
lb. 402.
12. The commissioners appointed under this act, or a majority of

them, shall, and they have hereby full power and authority to appoint
person or persons within their several districts as overseers, to summon all such persons as are obliged to work within the
said district, at least three days before the time of working, stating

one or more

the time and place of meeting, with such implements as shall be
deemed necessary for the repairing of the road, and at such times of
the year as in his opinion the roads may require repairing, (not to
exceed five days at any one time of working, nor to exceed fifteen

days in twelve months, unless emergencies require it,) to repair and
work, on the roads, causeways, and bridges within the same. And
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the several owners, managers, or employers of male slaves, within
the several districts, shall, when summoned as aforesaid, deliver to
the person

summoning him, her, or them a list of all such male
by this act liable to work on said roads in writing,
signed by such owner, manager, or employer, under a penalty of
three dollars for each hand ; which list the person summoning shall
deliver to any one of the commissioners in the district in which he
was appointed to summon as aforesaid.—Prin.
Dig. 403.
13. Every male white inhabitant, free negro, or mulatto, who
being duly summoned to work in the respective districts wherein
such male white inhabitants, free negroes, or mulattoes are obliged
to work by this act, shall neglect or refuse to obey such summons,
he shall for each day he should so- refuse or neglect to appear and
slaves

as are

work as aforesaid, forfeit a sum not less than one dollar, nor more
than three dollars (commissioners aforesaid excepted) for each hand
so in default.—Ib.
14. It shall be the duty of the commissioners, or a majority of
them, to issue executions against defaulters, under their hands and

seals, directed to any lawful constable of the district, for the amount
of all fines by them imposed by this act, unless a satisfactory excuse be rendered to them on oath within twenty days by the person

returned by the overseer as defaulter; and it shall be
duty of the constable to levy and collect such fines in the same
way and manner as executions issuing from the justices’ courts ; and
when collected, the said constables shall, within ten days, pay over
the amount collected to the commissioners, or any one of them, one
half of which shall be paid by the commissioners to the overseer,
and the remainder, together with any fines which may be collected
from the overseers, shall be paid to the inferior court, and applied
to the building and repairing bridges in their counties: Provided,
that overseers shall not be witnesses against defaulters to any other
fact than that of summoning to work on the said roads.—Ib.
15. It shall be the duty of all overseers appointed, or that may
hereafter be appointed to superintend the working on and repairing
the road or roads laid out and assigned by the commissioners to
their superintendence, and cause the same to be well worked on,
and repaired in the best possible manner which the situation over
which said road shall pass will admit of, and to make a return to
the commissioners, or some one of them, within five days after every
time of working on said roads, a list of all defaulters and deficiencies
which may have taken place during such time of working on said
road. And when any overseer shall at any time, within twelve
months after his appointment, neglect or refuse faithfully to discharge
the duties required of him as overseer, he shall be subject to a fine
not exceeding twenty dollars; and it shall be the duty of the commissioners to notify such overseer of any failure of duty, and unless
satisfactory excuse be given to said commissioners, or a majority of
them, within twenty days after such notice being given, they shall
issue execution against such delinquent overseer for the sum for
or

the

persons

306.
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tvhich he had laid himself liable, as

pointed outby this act, directed

any constable in the" district where'such overseer may reside for
the collection of sa-idfine.—Prin. Dig. 403.
16. When any road may be a district line, the commissioners of
each district shall meet and co-operate in appointing overseers on
such roads ; and where any dispute may happen relative to district

to

cause the lines to be
and designated.—lb.
All overseers shall cause their respective roads to be cleared
least thirty feet wide, and all causeways at least sixteen feet

lines, the commissioners of each district shall

plainly marked
17.
out at

out

wide.—lb.
18. When any person

shall hereafter make

fence, or cut any
public road, the
commissioners may be notified of the obstructions, if the same do
not come under their knowledge, or any one of them, (and unless
removed in two days,) such persons shall, for every such offence,
pay a fine not exceeding twenty dollars, to be recovered by warrant
under the hand and seal of any justice of the peace, to be applied
as herein after directed; and it shall be the duty of the overseer of
any

tree, or make other obstructions in or across any

the road forthwith to cause the said obstructions to be removed.
—Ib. 404.
19. All overseers are hereby authorized to make use of any timbers
for the use of the road upon which they may be required to work,

except board and shingle timbers.—Ib.
20. When it shall be necessary to have bridges over any watercourse which divides one county from another, the inferior court of
each county shall join in appointing commissioners for the building

of, and keeping in repair the sameand the

expenses thereof shall
defrayed by both counties in proportion to the amount of the
general tax of each, to be estimated by the digest of the general tax,

be

.taken next before such contract.—Ib.

21. When any public bridge shall require repairing, it shall be the
duty of the commissioners, or any one of them, to give notice in
writing thereof to the undertaker, or one of his securities, stating the
repairs necessary to be made, and requiring the same to be made

within a reasonable time, to be set forth in the said notice ; and if the
same shall not be made within such
time, such commissioner or commissioners shall employ some other person or persons forthwith to
make such repairs, and shall immediately , thereafter issue an execution against such undertaker and his securities for the amount given

for the said repairs, with cost.—Ib.

22. When any commissioner
appointed for letting any public
bridge, under and by virtue of this act, shall undertake the building
and keeping in repair the same, or shall become the security for any
other person so undertaking, the powers of.such commissioner shall

from thenceforward cease and determine, and the inferior court of
the county shall appoint one other in his room.—Ib.
23. In all cases where the justices of the inferior courts have ap-

pointed, or may hereafter appoint, commissioners in their respective
districts, according to the provisions of this act, and the commis-
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sioners

so appointed shall, at any time within twelve months after
appointment, neglect or refuse to discharge the duties required
by this act, and sufficient proof thereof being made to the inferior
court, they shall be fined in a sum not exceeding sixty dollars for
every such refusal or neglect of duty; which fines, when collected,
shall be by the inferior court appropriated to the building and keeping in repair the public bridges within the county.—Prin. Dig. 404.
24. When any of the commissioners as aforesaid shall resign, the
justices of the inferior court, or a majority of them, shall, in term time
or vacation, appoint other fit and
proper person or persons in their
stead, who shall be subject to the like services and penalties as pointed
out by this act, and shall also continue to discharge the duties required
of them for the term of one year from the date of their appointment,
and until they shall signify their resignation to the justices of the in-

their

ferior court.—lb.
25. In case where any vacancy may happen by death, removal,
or other disability, the
justices of the inferior court, or a majority of
them, shall proceed to fill such vacancy, either in term time or vacation, and the person so appointed shall be subject to the like duties
and penalties as all other commissioners are, appointed by virtue of
this act—lb.
26. The commissioners so appointed, or a majority of them, shall
hear and determine on all cases of default for neglect of duty

required by this act: Provided, such hearing and determining shall
be within thirty days after such default: Provided, the party in default shall have ten days notice in writing from the overseer, to
be left at his usual place of residence, of the time and place of hearing
and determining such default.—lb.
27. All moneys collected by virtue of this act, except such as are
otherwise provided for, shall be by the commissioners aforesaid paid
into the hands of the clerk of the inferior court, to be applied to the
repairing the public bridges and causeways.—lb.
28. In all cases where commissioners have been or may hereafter
be appointed for the purpose of reviewing any new road intended to
be laid out, and shall report to the inferior court the propriety of
opening the same, the said court may, if they or a majority of them
deem it advisable, pass an order for opening such road.—lb.
29. In case any commissioner or commissioners, appointed by virtue of this act, shall neglect or refuse to discharge the duties required
of them, as pointed out by this act, and information thereof being
lodged with the justices of the inferior court, by any person, it shall
be the duty of said court to notify such commissioner or commissioners of such information, and unless excuse be offered to the satisfaction of the justices of said court, or a majority of them, within

thirty days after such notice being given, they shall direct the clerk
to issue execution against any such delinquent commissioner or commissioners, for the sum for which he had laid himself or themselves
liable, as pointed out by this act, directed to any constable in the district where such commissioner may reside, for the collection of said
fine, and to return the same at the next term of the said court, for which
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services the constable collecting and returning the same shall receive
from the justices of the inferior court the usual fees out of the money

collected.—Prin. Dig. 405.
30. It shall be the duty of all overseers of roads, leading from the
courthouse of their respective counties within this state, in addition
to the duties herein required, to measure all that part of the road to
which they may be appointed overseers, commencing at the said
so

courthouses, and at the end of each mile to set up a post or
some

mark on

conspicuous place, which shall designate the number of miles

from thence to the courthouse as aforesaid.—lb.
31. Where it shall so happen, that in measuring from the courthouse as aforesaid to the end of the district to which they are appointed
overseer,

and the distance shall not be

overseer

of the

equal number of miles, the
adjoining district shall be compelled to commence at the last milepost in the district thus measured, unless such district shall end at some county line; then and in
that case the overseer of such district shall, by some post or mark,
designate the distance from such county line to the courthouse of
their respective counties as aforesaid.—lb.
32. It shall be the duty ofall overseers as aforesaid, at the fork of
each public road within their respective districts, to place or post up
in some conspicuous place, a board, or other mark, designating on
the same the most public place to which each road directs.—lb.
33. Every public road leading from any seaport or other town
same

an

road in the next

shall be measured from thence until it intersects the first courthouse
or

county town.—lb.

34. When any public road as aforesaid shall be altered so as to
make it necessary to remove any post, it is hereby made the duty of
the overseer of said road to remove such post, or set up others in
such manner as to answer the purpose contemplated by this act.—lb.
35. In case any of the overseers should fail or omit to measure,

post, and mark their respective roads, as contemplated by this act,

omit to set up signboards as above contemplated, he shall forfeit
and pay a sum not exceeding twenty dollars, to be recovered as
other fines before recited in this act, and appropriated to the same
or

purposes.—lb. 406.
36. All public roads shall be laid out the nearest and best way to
the place to which they are intended ; and the commissioners of
roads shall in all cases designate the same on oath, if required by the
court.—lb.
37. If any person or persons

shall remove or deface the said posts,
boards, or marks, they shall forfeit and pay a sum not exceeding
thirty dollars for each and every offence, to be recovered before any
court having competent jurisdiction of the same, one half to the
county, and the other half to the informer ; and if the same offence
should be committed by a slave or slaves, or any free person or persons of colour, he, she, or
they, shall receive, on conviction, not
exceeding thirty-nine lashes on his, her, or their bare backs, to be
inflicted by the order of any justice of the peace of the district
where the offence was committed.—lb. The foregoing offence,
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when committed

by a white

person,

is indictable and punishable

by fine of fifty dollars, and imprisonment in the common jail of'
the county.—See ante, p. 1, c. 12, s. 12.
38. The justices of the inferior courts of each county in this
state, or a majority of them, shall have power and authority to
hear and determine on all matters which may come before them
re ative to roads,
bridges, &c., as are authorized by law, either in
tei m time, or while sitting for ordinary purposes, or at any special

meeting held for that purpose.—lb.

39. This act shall not be so construed as to cause the justices of
the inferior courts, to lay out and designate again those districts
which have heretofore been laid out and designated according to
the requisitions of this act.—lb.
40. The commissioners so appointed shall keep a book, and enter
down in writing all fines which may arise from default, and return the

annually to the inferior court, in order to show the amount of
fines, if any, collected; and in failing to comply with the requisitions
as are herein stated, to be
subject to a fine not exceeding one hundred dollars, imposed by the court, collected as other fines, and paid
over to the clerk of the inferior court, for county purposes.—lb.
41. The following counties, to wit, Richmond, Burke, Jefferson,
same

Chatham, Bryan, McIntosh, Glynn, Camden, Liberty, and Effingham,
shall be, and they are hereby declared to be, exempted from the operations of this act.—lb.
42. The inferior courts shall have power to establish ferries, to

the toll to be taken, as well of those already established as any
which may hereafter be established, within the several counties in
which they may severally reside; and generally, all other matters
relative to ferries which may in their judgrpent be of public utility:
Provided, nevertheless, that in all cases where the inferior court have
or shall establish a ferry over any water-course, they are hereby authorized and required to cause every such person to give bond and
sufficient security in such sum as they may think proper, conditioned
rate

for their
—Jb.

keeping in repair

a

good and sufficient flat and attendance.

CHAPTER XXIV.
SABBATH.*
1. No tradesman, artificer, workman, labourer, or other person
whatsoever shall do or exercise any worldly labour, business, or work
of their ordinary callings, upon the Lord’s day, or any part thereof,

(works of necessity or charity only excepted;) and that every perbeing of the age of fifteen years or upward, offending in the
premises, shall for every such offence forfeit the sum of ten shillings.

son,

*

c.

For the power

2, p. 3.

of

a

justice of the

peace to

punish criminally,

see

note on sec. 41,
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And that no person or persons whatsoever shall publicly cry, show
forth, or expose to sale any wares, merchandise, fruits, herbs, goods,
or chattels whatsoever, upon the Lord’s day, or any part thereof,
upon pain that every person so offending shall forfeit the same goods
so cried, or showed forth, or exposed to sale, or pay ten shillings.
2. No public sports or pastimes, as bear-baiting, bull-baiting, football-playing, horse-racing, shooting, hunting, or fishing, interludes or
common plays, or other games, exercises, sports, or pastimes whatsoever, shall be used on the Lord’s day by any person or persons

whatsoever; and that all and every person' and persons offending
in any of the premises, shall forfeit for every such offence the sum
of five shillings sterling.
3. No vintner, innholder, or other person keeping any public house
of entertainment, shall entertain or suffer any person or persons' (except strangers or lodgers) in such houses or outhouses to abide or
remain ; nor shall they suffer any person or persons whatsoever, in
their said houses, or outhouses, yards, orchards, or fields, to abide or
remain, drinking or in any manner idly spending their time on the
Lord’s day, upon the pains and penalties of five shillings for every
person offending, payable by themselves respectively that shall be
found so drinking or abiding in any such public-house or dependencies thereof as aforesaid, and the like sum of five shillings to be

paid by the keeper of such house for

every person entertained by
them.
4. The churchwardens and constables of each parish respectively,
•

any one or more of them, shall, once in the forenoon and once
the afternoon, in the time of divine service, walk through the town

or

in

of

Savannah, and the

respective towns of this province, to observe, supapprehend all offenders whatsoever contrary to the true
meaning of this act: and they shall have power, and are
hereby authorized and empowered to enter into any public-house or
tippling-house to search for any such offenders; and in case they are
denied entrance, shall have power, and are hereby authorized and
empowered to break open or cause to be broke open any of the doors
of the said house, and enter therein; and all persons whatsoever are
strictly commanded and required to be aiding and assisting to any
press, and
intent and

constable

or

other officers in their execution of this act, under the

penalty of ten shillings sterling for every refusal.
5. Every justice of the peace, within bis county or parish, shall
have power and authority to convene before him any person or persons whatsoever, who shall offend in
any of the particulars before
mentioned, and upon his own view, or. confession of the party, or
proof of any one or more witnesses upon oath, which the said justices are by this act authorized to administer, the said justice or justices shall give a warrant under his or their hand and seal to the
constables or churchwardens, or either of them, of the parish or parishes where such offence shall be committed, to seize the said goods
cried, showed forth, or put to sale as aforesaid, and to sell the same;
and as to the other penalties and forfeitures, to impose the fine and
penalty for the same, and to levy the said forfeitures and penalties by
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way of distress and sale of goods of every such offender, returning
the overplus (if any there be) after reasonable charges allowed foi;
the distress and sales.
And in case of default of such distress, or in
case of insufficiency or inability of the said offender to
pay the said
forfeiture or penalties, that then the party so offending be set pub-

licly in the stocks for the space of two hours; and all and singular the forfeitures or penalties aforesaid shall be employed and converted to the use of the poor of the parish where the said offences

shall be committed, and to be delivered into the hands of the churchwardens or overseers of the poor for that end; saving only, that it
shall and may be lawful to and for any such justice or justices, out of
the said penalties or forfeitures, to reward any person or persons that
shall inform of any offence against this act, according to his or their
discretion, so as such reward exceed not the third part of the forfeitures

penalties: Provided, that nothing in this act contained shall extend
prohibiting of dressing of meat in families, or dressing or selling of meat in inns, victualling-houses, or other public-houses, for
such as cannot be otherwise provided ; nor to the buying or selling of
milk and fish before nine of the clock in the morning, and milk after
or

to

the

four of the clock in the afternoon

: Provided, also, that no person or
persons shall be impeached, prosecuted, or molested for any offence
before mentioned in this act, unless he or they be prosecuted for the
same within ten days after the offence committed.
6. No person or persons, upon the Lord's day, shall serve or exe-

be served or executed, any writ, process, warrant,
or decree, except in cases of treason, felony, or
breach of the peace ; but that the service of every such writ, process,
warrant, order, judgment, or decree shall be void to all intents and
cute, or cause to

order,

judgment,

whatsoever. And the person or persons so serving or exesame shall be liable to the suit of the party aggrieved, and
to answer damages to him for the doing thereof, as if he or they had
done the same without any writ, process, warrant, order, judgment, or
decree at all. And in case any person or persons shall be imprisoned
or detained in custody by any writ, process, warrant, order, judgment,
or decree, so served or executed upon the Lord’s day, upon motion or
petition made to the chief justice or any one of the assistant justices for
the time being, it shall be lawful for the chief justice or assistant justice or justices, and he or they are hereby authorized and required
immediately to order such person or persons to be discharged out of
prison and custody, and to be clear, not only from such writ, process,
warrant, order, judgment, or decree, so served on the Lord’s day, but
also from all and every other writs, process, warrant, order, judgment, or decree, served Or executed upon any person during the time
of the said person's being imprisoned or detained upon the account
of any such writ, process, warrant, order, judgment, or decree, so
served or executed on the Lord’s day; and such person shall be
allowed by the said chief justie'e or assistant justices such reasonable
time as he or they shall think fitting to return to his home or habitation, free from any arrest or hinderance whatsoever in civil matters.
purposes

cuting the

—But

see

ante, c.

1,

s.

38.
nee
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7. If any action, suit, or information shall be commenced against
any person or persons for what he or they shall do in pursuance or
execution of this act, such person or persons so sued may plead the

general issue, (not guilty,) and upon issue joined give this net and the
special matter in evidence. And if the plaintiff or prosecutor shall
become nonsuit, or suffer discontinuance, or if a verdict pass against
or defendants shall recover his or their treble costs,
they shall have the like remedy as in any case where
by law are given to the defendant.—Prin. Dig. 510-512.

him, the defendant
for which he
costs

or

CHAPTER XXV.
SLAVES

AND

1. No female in this state shall

PATROLS.

be subject to the performance

of

patrol duty.—Daw. Comp. 410.
2. The justice or justices of the peace in each captain’s district in
this state shall be, and they are hereby authorized and required to
appoint patrols for their respective districts, make out a schedule of
all persons liable to do patrol duty ; and at the first justice’s court in
their district, or in five days thereafter, they shall organize patrol comas the law directs, and exercise all the powers in doing so, and
enforcing the same, that are vested in the captains of thedistrict companies or other militia officers; for neglect of duty, to be subject to
like penalties or forfeitures.—Acts 1830, p. 199.
3. It shall be the duty of the justices of the peace in any district
comprehending anjincorporated town or village of this state to exercise the authority with which existing laws invest them, in relation to
roads and patrols, in all cases within such town or village, whenever
the citizens of the same shall fail to appoint commissioners, trustees,
or council to enforce such road and
patrol duty.—Acts 1833, p. 304.
4. The reader will bear in mind, that all such parts of the following statutes fis require duties of the captains or other militia officers
in the execution of the patrol la ws are repealed by the provision of
the
preceding two sections, w'hich transfer all the powers and duties
of such captains to the justices of the peace in the respective districts. The reason why the corresponding alterations have not been
made, by inserting the name of thejustice instead of the captain, is,
that the repealed parts are so interwoven in the body of the law, that
to have made the corrections wrould have been a task
equal to the
framing of a new statute. The words of the old. statute are therefore retained, and the reader will Supply the corrections.
5. Every captain or commanding officer of a company of foot militia throughout this province is hereby authorized, empowered, and
required, severally and respectively, to summon together his inferior
officers, if any such there be; and they §hall in concert subdivide and
distinguish his company district into as many other convenient patrol divisions as they shall think most proper and consistent with the
extent and situation of their
general company district, and so as the

panies
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riding

over any such patrol division may not exceed twelve miles in
extent; which said subdivided division, severally and respectively,
shall thenceforth be the patrol divisions, unless the same shall be

thought necessary to be altered by the officers as aforesaid; and
•wherein the owners of settled plantations^ as well as the other inhabitants of such patrol divisions, as well alarm-men as others of horse
and foot between the age of sixteen and sixty years, shall be subject
to the patrol duty of that division, and shall, either by themselves in
by others employed for that purpose, do their patrol duty
regularly and successively, according to the true intent and meaning
of this act; and in case any captain or commanding officer shall omit
or fail to subdivide and
distinguish his company district in manner
herein before enjoined, or afterward at any muster-day, or within
five days after such muster-day shall neglect to prick off the several
patrols as is herein after directed, that then every such captain or
commanding officer so failing shall respectively be subject to and
pay the penalty of five pounds sterling, to be recovered by warrant
of distress under the hand and seal of any justice of the peace for the
person, or

district where such offence shall be committed, and sale of the offender’s goods ; and which sum shall be paid to the commissioners
of the roads within such district, and by them applied towards repair-

ing the bridges and causeways within the same: and that the owners of settled
plantations and inhabitants within each company district may the better know to what patrol division they severally belong, the captains and commanding officers as aforesaid shall, within
ten days after making out the same, cause copies thereof signed by
them to be affixed at the church and meeting-house doors, or other
public places in their several districts, and shall cause another copy
thereof to be entered in a book by the clerk of their company, that
any person concerned may from time to time have recourse to the
And as all persons, as well women as men, who are or may
same.
be owners of settled plantations in any district, ought injustice to contribute to the service and security of such district, be it therefore
enacted, by the authority aforesaid, that the captains or commanding
officers of each company of foot militia, shall in their district make
out and keep from time to time a special patrol list for every subdivided and distinct patrol division, in which list shall be inserted the
names of all owners of settled plantations being within the same, as
well women* as men, and as well alarm-men as others, as also the
names

of all the male white inhabitants: Provided, that every person

having several plantations settled in this province shall not be subject
to

or

obliged to do patrol duty in those divisions where such planta-

tions lie, other than in such in which he or she shall usually reside.
Provided also, that the masters and employers of all white male
servants who by this act are obliged to do patrol duty shall, and they
are

hereby directed and obliged to furnish such servants with a horse

and furniture for such service, and

that under the penalty of one
pound, to be recovered and applied in like manner as the penalties
*

This

part of this law repealed; see ante, sec. 1.
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captains or commanding officers in this act before mentioned.—
Dig. 441,442.
6. All persons whose names shall be enlisted as aforesaid, shall be
liable to perform the patrol duty of their respective divisions severally, successively, and in turns; and on every muster-day the captains
or
commanding officers of the several companies of foot militia shall,
out of every patrol list made out as aforesaid, prick off the names of
any number not exceeding ten persons, inhabitants and owners of
and residing upon plantations as aforesaid, all of whom shall, by themselves or others employed and provided for that purpose, severally
and respectively do and perform the patrol duty herein directed, from
such muster-day until the next ensuing muster-day, regularly, equally,
and successively, the said captains or commanding officers as aforesaid
always choosing, and they are hereby directed to choose the nearest set of inhabitants set down in the patrol list as aforesaid to do the
duty together, that they may be enabled to meet and assemble with
the better conveniency and expedition : Provided always, that it shall
and may be lawful for any person or persons liable to do and perform
the patrol duty prescribed by this act, and who may not choose to do
duty in person, to employ a sufficient person to do, perform, and undertake such duty on his, her, or their behalf, when their names shall
be pricked off as aforesaid : Provided, that any person liable to do
and perform patrol duty as herein prescribed, who shall refuse or neglect to do and perform the same, shall forfeit and pay a sum not exceeding five dollars for each offence, to be adjudged by a majority of
the militia officers of the company district where the offence shall be
committed, and levied by distress and sale of the offender’s goods
under the hand and seal of the captain or commanding officer of such
company, to be paid over to the inferior court for the use of the poor
of the county where such offence shall be. committed, unless sufficient excuse be made to the officers of such company on their next
ensuing muster-day. And it shall be the duty of the commanders of
patrols to make a just and true return of all defaulters in their respective districts to the captain or commanding officer of the company
on the
muster-day after they shall .have been appointed.—lb.
on

Prin.

_

442, 458.
7. The captain or commanding officer of every company shall
have power in their several districts from time to time to appoint

good and discreet person from among the persons so pricked off
patrol duty as aforesaid, to be their commander, as soon as
their names shall be so pricked off as aforesaid: and if any erson
p
shall have been regularly appointed to command the patrol, who
shall refuse to accept of such command, or after acceptance thereof
shall refuse or neglect to do his duty, such person so offending shall
for every such offence forfeit and pay a sum not exceeding ten dollars, to be adjudged by a majority of the officers of the company,
and levied by distress and sale of the offender’s goods under the
hand and seal of the captain or commanding officer of the company,
and paid over to the inferior court for the use of the poor of the
county where such offence shall be committed—lb. 443, 458.

one

to do
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8.

Every person pricked off, or appointed, or undertaking as a
for any other person liable to serve in the said patrol, in pursuance of or by virtue of this act/shall
provide for himself and keep
always in readiness and carry with him on his patrol service one
good gun or pistol in order, with six cartridges suitable for such
gun or pistol, and one good cutlass, under the penalty of a sum not
exceeding ten shillings, for want of any such arms or ammunition,
at such times and places as they shall be appointed
by their respective commanders, in their several divisions, to whose orders they shall
on all occasions be
respectively obedient during their time of service, on pain of incurring a fine not exceeding twenty shillings, to
be levied by a warrant under the hand and seal of the captain or
commanding officer of the company from which such patrols shall
be pricked off, as is herein before mentioned.—Prin. Dig. 443.
9. Every patrol shall go to and examine the several plantations in
their divisions at such times as they in their discretion shall see fit,
one
night in fourteen at least, and may and shall take up all slaves
which they shall see without the fences or cleared ground of their
owners’ plantations, who have not a ticket or letter, or other token
proxy

to show the reasonableness of their absence, or who have not some
white person in company to give an account of his, her, or their
business; and such patrol may correct every such slave or slaves
by whipping with a switch, whip, or cowskin, not exceeding twenty
lashes: Provided, that if any patrolman not having sufficient cause
shall beat and abuse any slave peaceably and quietly being in his
master’s plantation, or found anywhere out of the same, having lawful or other token as is herein before directed, such patrolman shall
for every such offence forfeit and pay the sum of five shillings, and
in case of such slave being maimed, disabled, or killed, shall be sub-

ject to the several penalties inflicted for such offence by the act
entitled “ An act for the better governing negroes and other slaves
in this province, and to prevent the inveigling or carrying away
slaves from their masters or employers.” And the said patrols shall
have full power to search and examine all negro houses for offensive
weapons and ammunition, and on finding any such, contrary to the
before recited act, shall proceed as is therein directed; and if any
patrol shall see any fugitive slave or slaves endeavouring to avqid
them, by hiding or running into, or

shall hear of any such being harboured in any dwelling-house of a white person, the commander
shall ask leave of the owner of the said dwelling-house, or of some
white person then there, to search for, examine, and apprehend the
said fugitive slave, or that the said owner should deliver up such
slave or slaves ; and in case the said owner or other white person
so entreated shall refuse to deliver up such fugitive slave or slaves,
or to suffer search to be made for them, the said patrol or any other
white person having seen such slaves enter, such person so refusing
shall forfeit the sum of five pounds for every such offence.—lb.
443, 444.
10.

Any

his service

person whatever, who shall be drunk during the time of
the patrol, shall be subject to the penalty of a sum not

on
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exceeding ten shillings, to be recovered by warrant from any justice
of the peace upon oath first made thereof, the same to be applied to
the use of the highways in the respective districts where the offence
shall happen.—Prin. Dig. 444.
11. The field officers of each respective regiment of foot militia
within this province, or any of them, shall be and they are hereby
directed and empowered to give such directions and orders, from
time to time, to the several captains and other officers commanding
companies in the regiments to which such field officers belong,
as they shall judge necessary for the more effectually doing and performing the several duties by this act required by them to be done
and performed, and on failure thereof by the said several' captains
and officers commanding companies aforesaid, the said field officers,
or any of them, are hereby directed and enjoined to cause the several fines and penalties mentioned in this act to be strictly levied
and applied in the manner herein before mentioned.—lb.
12. If any captain or other officer, constable, patrolman, or other
person, shall be sued, arrested, or impleaded for any matter or thing
which he shall do or cause to be done by virtue of or in pursuance
of this act, it shall and may be lawful for every such captain or other
officer, constable, patrolman, or other person, to plead the general
issue, and give this act and the special matter in evidence on the
trial; and if a verdict shall pass against the plaintiff or plaintiffs, or
that such plaintiff or plaintiffs shall suffer a nonsuit, or discontinue
his or their action or suit, then and in every such case the court
where such action shall be depending shall tax and allow to the
defendant his or their double costs in every such suit or action.
—Ib.
13. It shall not be lawful for any

slave, unless in the presence of
white person, to carry or make use' of firearms, or any offensive weapon whatsoever, unless such slave shall have a ticket or
license in writing from his master,' mistress, or overseer, to hunt and
kill game, cattle, or mischievous birds, or beasts of prey, and that
such license be renewed once every week, or unless there be some
white person of the age of sixteen years or upward in the company
of such slave when he is hunting or shooting, or that such slave be
some

.

actually carrying his master’s arms to or from his master’s plantation,
by a special ticket for that purpose, or unless such slave be found in
the daytime actually keeping off birds within the plantation to
which such slave belongs, lodging;the same gun at night within the
dwelling-house of his master, mistress, or white overseer: Provided
always, that no slave shall have liberty to carry any gun, cutlass,
pistol, or other offensive weapon, abroad, at any time between Saturday evening after sunset, and Monday morning before sunrise, notwithstanding license or ticket for so doing.—lb. 445.
14. In case any or either of the patrols established, or to be established within this province, by virtue of the said act, on searching
and examining any negro house for offensive weapons, firearms, and
ammunition, shall find any such, or in case any person shall find any
slave using or carrying firearms or other offensive weapons, contrary
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the intent and

meaning of this act, such patrol, or person or peclawfully seize and take away such offensive weapon, firearms, and ammunition; but before the property thereof shall be
vested in the person or persons who shall seize the same, such person
or persons shall within three days next after such seizure
go before
a
justice of the peace, and shall make oath of the manner of taking
thereof, and if such justice of the peace after such oath made, or upon
dae examination, shall be satisfied that the said firearms, offensive
weapons, or ammunition, shall have been seized according to the
directions and agreeable to the true intent and meaning of this act,
the said justice shall by certificate under his hand and seal, declare
them forfeited, and that the property is lawfully vested in the person
or persons who seized the same: Provided always, that no such certificate shall be granted by any justice of the peace, until the owner
or owners of such firearms or other offensive weapons so seized as
aforesaid, or the overseer or overseers who shall or may have the
charge of such slave or slaves from whom such firearms or other
offensive weapons so taken or seized, shall be duly summoned to
.show cause why the same should not be condemned as forfeited, or
in case of non-appearance, until three days after the service of such
summons, and oath made thereof before the said justice.—Prin. Dig.
445.
And see post, s. 18.
15. No person whatsoever shall permit or suffer any slave under
his or their care or management, and who lives or is employed in any
town in this province, to go out of the limits of the said town or
towns, or any such slave who lives in the country to go out of the
plantation to which such slave belongs, or in which plantation such
slave is usually employed, without a ticket signed or subscribed by
the master or other person having the care or charge of such slave,
or by some other person by his or their order, direction, and consent;
and every slave who shall be found out of any town in this province,
if such slave lives or is usually employed there, or out of the plantation to which such slave belongs, or in which such slave is usually
employed, if such slave lives in the country, without a ticket as
aforesaid, or without a white person in his or her company, shall be
punished with whipping on the bare back, not exceeding twenty
to

sons,

may

lashes.—lb. 447.
16. It shall and may be lawful for any justice assigned to keep the
peace in this province, within his respective parish, upon his own knowledge, or information received, either to go in person, or by warrant
or warrants, directed to any constable or other person, to command
their assistance, any number of persons as they shall see convenient,
to disperse any assembly or meeting of slaves, which
may disturb the.
peace or endanger the safety of the citizens; and every slave which
shall be found and taken at such meeting as aforesaid shall and may,

by order of such justice, immediately be corrected without trial, by
receiving on the bare back not more than twenty-five stripes with a
whip, switch, or cowskin, and such justice, constable, or person as
aforesaid, are hereby authorised and empowered to search all suspected places for arms, ammunition, or stolen goods, and to appre-
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secure all such slaves as they shall suspect to be guilty of
crimes or offences whatsoever, and to bring them to speedy
trial, according to the direction hereafter given by this act. And in
case any constable or other person shall refuse to obey or execute
any of the warrants or precepts of such justices, or any of them,
within their several parishes, or shall refuse to assist the said justice
or constable, or any of them, when commanded and required, such
person and persons shall forfeit and pay for every such offence a sum
not exceeding five pounds sterling, to be recovered by a warrant under
the hand and seal of any other justice of the peace.—Prin. Dig. 447,

hend and
any

19.As

448.

17. Every owner or owners
number of ten slaves'or more,

who
over

may

keep

on any

plantation the

the age of sixteen, shall be com-

pelled to keep a white man capable of bearing arms, as an overseer
manager, or superintendent on said plantation, under the penalty of
five pounds sterling for every month any such person shall keep any
slaves, on. any plantation or settlement, without a white man as aforesaid.—Daw. Com. 410.
18. It shall not be lawful for any

slave to carry and make use of
whatsoever, unless there be some
white person of the age of sixteen years or upward in the company
of such slave when he is hunting or shooting, or unless such slave be
found in .the daytime actually keeping off birds or killing beasts of
prey within the plantation to which such slave belongs, lodging the
same gun at night within the
dwelling-house of his master, mistress,
or white overseer; and in case any, person shall find any slave
using
or carrying firearms or other offensive weapon, contrary to the true
intention of this act, such person may lawfully seize and' take away
such offensive weapon or firearms ; but before the property thereof
shall be vested in the person who shall seize the same, such person
shall within forty-eight hours next after such seizure go before the
next justice of the peace, and shall make oath of the manner of the
taking
thereof, and if such justice of the peace, after such oath shall be
made, or if upon any other examination he shall be satisfied that the
said firearms or other offensive weapons shall have been seized according to the directions and agreeable to the true intent and meaning of this act, the said justice shall, by certificate under his hand and
seal, declare them forfeited; and that the property is lawfully vested
in the person who seized the same.
firearms,

or any

offensive

weapon

Provided always, That no such certificate shall be granted by any justice
of the peace until-the owner or owners of such firearms or other offensive
weapon so seized as aforesaid, or the overseer or overseers who shall or may
have the charge of such slave or slaves from whom such firearms or other
offensive weapon so taken or seized, shall be duly summoned to show cause

why the same should not be condemned

as forfeited, or until- forty-eight
hours after the service of the said summons, and oath made of the service
thereof before the said justice.—Prin. Dig. 450.

it is absolutely necessary to
be taken to restrain the

the safety of this province, that
wandering and meeting of negroes and other slaves at all times, and more especially on Saturday
all due

care
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nights and Sundays and other holydays, and their using and carry-*
weapons, or using and keeping of
drums, horns, or other loud instruments, which may call together or
give sign or notice to one another of their wicked designs and intentions; and that all masters, owners, and others may be enjoined diligently and carefully to prevent the same :■ Be it enacted, That it shall
be lawful for any person whomsoever to apprehend and take up any
negro or other slave that shall be found out of the plantation of his
or their master or owner at
any time, especially on Saturday nights,
Sundays or other holydays, not being on lawful business, and with-*
out a ticket from their master, or hot having a white person with them ;
and the said slave or slaves met or found out of the plantations of
his or their master or mistress, though with a ticket, if he or they
be armed with-such offensive weapons aforesaid, him or them to disarm, take up, and whip; and whatsoever master, or owner, or overseer
shall permit or suffer his or their slave or slaves, at any time hereafter,
ing mischievous and dangerous

beat drums, blow horns, or other loud instruments, or whosoever
shall suffer and countenance any public meeting or feasting of strange
slaves in'their plantations, shall forfeit thirty shillings sterling forevery
such offence upon conviction or proof as aforesaid : Provided, air
information or other suit be commenced within one month after forfeiture thereof.—lb. 454.
20. No men slaves exceeding seven in number shall hereafter be
to

permitted to travel together in any high-road in this province, without some white person with them; and it shall and may be lawful
for any person or persons, who shall see any men slaves exceeding
seven in number without some white person with, them as aforesaid,
travelling or assembled together in any high-road, to apprehend all
and every such slaves, and may whip them not exceeding twenty
lashes

on

their bare back.—Ib. 454,455.
Boat Owners.-

21. It shall not be lawful for any negro slave or other person of
colour to have the command of, or to act as patroon of, any boat car-

rying goods,

wares, and merchandise or produce between the cities
of Savannah and Augusta, or from either of the said cities to the
other.
22. Persons transgressing this act shall be liable to indictment irf
the superior courts of this state, and, on conviction thereof, shall for-*
feit and pay the sum of two hundred dollars, one half thereof to the
use of the informer, and the other half to the use of the county
where such conviction shall take place; and the party so offending,
shall moreover be liable for all losses which may happen to the owners of property on board such boats, the usual
dangers of the river
and other exceptions not excepted.—-Clay. Dig. 332.
23. It shall not be lawful for any owner or patroon of a boat to

suffer or permit any boat-hand or negro, being a slave, to put on board
their boat, whereof he is owner or patroon, any corn, cotton, peas,or other article of produce as the property of such boat-hand or negro,,
for the purpose of carrying the same to Savannah, or elsewhere, to'
p ff
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market, or for sale; nor shall such owner or patroon suffer the boathands, or other negroes, being slaves as aforesaid, on board of their
boat or boats, to barter or trade the one with the other, in any article

produce as before enumerated, under any pretext whatever.
24. Any owner or patroon offending against the provisions of the
first section of this act, shall be subject to indictment in the superior
court of the county in which the offence shall be committed, and,
of

upon conviction thereof, shall be fined or imprisoned, or both, at the
discretion of the court before Whom such indictment shall or may be

tried.—Prin. Dig. 52.
25. No slave or slaves shall be

permitted to rent or hire any house,
plantation on his or her own account, or to be used
or occupied Hay any slave or slaves; and any person or persons who
shall let or hire any house, room, or plantation to any slave or slaves,
or to
any free person to be occupied by any slave or slaves, every
person so offending shall forfeit and pay to the informer a sum not
exceeding twenty pounds.—lb. 454.
26. If the owner or owners of any slave shall permit such slave,
for a consideration or otherwise, to have, hold, and enjoy the privilege of labouring, or otherwise transacting business, for him, her, or
themselves, except on their own premises, such owner or owners
shall, for every such weekly offence, forfeit and pay the sum of thirty
dollars, except in the cities of Savannah and Augusta, and the town
of Sunbury.—lb. 457.
27. If any slave shall sell or purchase, without a ticket authorizing
him so to do, any quantity or amount whatever of cotton, tobacco,
wheat, rye, oats, corn, rice, or poultry, or any other articles except
such as are known to be usually manufactured or vended by slaves,
they shall suffer the pains provided by an act passed the nineteenth
day of December, eighteen hundred and eighteen, entitled “An act
to alter and amend an act to prohibit slaves from selling certain commodifies therein mentioned.”—Daw. Comp. 411; see Prin. Dig.
room, store, or

,

463, 464.
28. If any person shall, on the Lord’s day, commonly called Sunday, employ any slave in any work Or labour, (work of absolute necessity, and the necessary occasions of the family only excepted,)
every person so offending shall forfeit and pay the sum of ten shillings
for every slave he, she, or they shall so cause to work or labour.—
Prin. Dig. 435.
29. From and after the passing of this act, it shall be the duty of

the inferior courts of the several counties in this state, on
receiving
information on oath of any infirm slave or slaves being in a suffering
situation from the neglect of the owner or owners of said slave or

slaves, to make particular inquiries into the situation of such slave or
slaves, and render such relief as they in their discretion may think

proper.—lb. 460.

30. The said courts may, and they are
hereby authorized to sue
for and recover from the owner or owners of such slave or slaves the
amount that may be appropriated for the relief of such slave or
slaves,
in any court having jurisdiction of the same.—lb.

1.The
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'

following shall be considered as capital offences, when
by a slave or free person of colour:—insurrection, or an
attempt to excite it; committing a rape, or attempting it, on a free

committed

white female; murder of a free, white person, or murder of a slave,
free person of colour, or poisoning of a human being;—every and
each of these offences shall, on conviction, be punished with death:
and the following shall also be considered as capital offences when
committed by a slave or free person of colour:—assaulting a free
white person with intent to murder, or with a weapon likely to produce death ; maiming a free white person ; burglary or arson of any
or

description; also any attempt to poison a human being;—every ,and
each of these offences shall, on conviction, be punished with death,
or such other punishment as the court in their judgment shall think
proportionate to the offence, and best promote the object of the
as a preventive for like offences in future.—Daw.
Comp. 409.
2. And if any free person of colour commits the offence of inveigling or enticing away any slave or slaves, for the purpose of, and
with the intention to aid and assist such slave or slaves leaving the
service of his or their owner or owners, or in going to another state;
such person so offending shall, for each and every such offence, on
conviction, be confined in the penitentiary at hard labour for one
year.*—Prin. Dig. 461.
3. Whenever a slave or‘free person of colour is brought before the
inferior court to be tried for an ohence deemed capital, it shall be the
duty of said court to pass such sentence as may be pointed out by
law for the offence of which such slave or free person of colour may
be guilty; and in case a verdict of manslaughter shall be found by
the jury, the punishment shall be by whipping, at the discretion of
most

law, and operate

the court, and branded on

the cheek with the letter M.—Daw.

Comp. 409.

4. All other offences committed by a slave or free person of colour,
either against person or property, or against another slave or person
of colour, shall be punished at the discretion of the court before whom
such slave or person of colour shall be tried; such court having in
view the principles of humanity in passing sentence, and in no case
shall the same extend to life or limb.—Prin. Dig. 461.
5. Upon complaint being made to, or information received upon
oath by any justice of the peace of any crime having been committed

by any slave or slaves, or free persons of colour;f within the county
where such justice is empowered to act, such justice shall, by war*
This section formerly provided that the convict should be sold into slavery at the
expiration of his imprisonment, but that part of it was repealed by the act of 1834.—

Daw. Comp. 411.
t These are included

by the act of 1831.—See ante, sec. 1.
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under his hand, cause such slave or slaves, or free persons
of colour* to be brought before him, and give notice thereof in writing
to any two or more of the nearest justices of the peace of said county
to associate with him on a particular day in said notice to be specified,
rant from

not

exceeding three days from the date of,said notice, for the trial of
the justices so
of a witness or

such slave or slaves, or free persons of colour.*' And
assembled shall forthwith proceed to the examination

witnesses, and other evidence, and in case the offender or offenders
shall be convicted of any crime not capital, the said justices, or a ma-

jority of them, shall give judgment for the inflicting any corporal pun-

ishment, not extending to the taking away of life or member, as in
their discretion may seem reasonable and just, and shall award and
cause execution to be done accordingly.
And in case it should ap-

the crime or crimes wherewith
of colour,* stand charged, is a
crime or crimes for which he, she, or they ought to Suffer death, such
slave or slaves, or free persons of colour,* shall immediately be committed to the public jail of said county, if any, provided it should be
sufficient, or to the custody of the sheriff of said county, or to the
nearest sufficient jail thereof.—Prin. Dig. 459.
6. The said justices shall, within three days next thereafter, give
notice in writing to one of the justices of the inferior court of said
county of such commitment, with the names of the witness or wit-nesses, and such justice of the inferior court shall, within three days
after the receipt thereof, give notice in writing of such commitment
to the justices of the inferior court, or a majority of them, together
with the clerk of said court, requiring their attendance at the courthouse of said county, on a particular day in said notice to be specir
fied, not exceeding
days from the date thereof, for the trial of
such slave or slaves, or free persons of colour,* and shall also at the
same time direct the sheriff of said county, whose duty it shall be to
summon a jury of twelve free white persons of said county, to be
drawn in the manner herein after pointed out, to attend in like mam
pear to them after investigation, that
such slave or slaves, or free persons

ner.—lb.
7. It shall be the

duty of such justices, or

a

majority of them, forth-

with, after being notified of such cotrimitment

as

aforesaid, to

to be drawn

cause

fairly and impartially from the jury-box the names of
persons subject to serve as jurors, not less than twenty-six, nor more
than thirty-six jurors, who shall be summoned according to the requisitions of the preceding section to attend at the time and place
pointed out for the trial of such slave or slaves, or person or persons
of colour, by the said justices of the inferior court.—lb. 461, 463.
6. It shall be the duty of such justices, clerk, and jurors to attend
accordingly, and the said court when so assembled shall cause the
clerk of said court to commit the charge or accusation alleg’ed against
such slave or slaves, or free persons of colour,* in writing, therein
particularly setting forth the time and place of the offence, and the
jiature thereof.—-lb. 459,
*

These are included by the act of 1821.—See ante, sec. 1.
t Altered to ten days, by the amendatory act of 1816.—Prin.

Dig. 463.

Chap. 26.]

413

SLATES, &C.

9. The said court shall

cause twelve persons of those summoned
empannelled and sworn (the usual oath on such occasions made
and provided, see next section) as jurors, to whom the said charge
or accusation in writing and the evidence shall be submitted.—*
Prin. Dig. 460.
10. As soon as the justices and jury shall be assembled as afore*
said, in pursuance of the direction of this act, the said jury shall take
the following oath:—“ I, A. B., do solemnly swear, in the presence
of Almighty God, that I will truly and impartially try the prisoner or
prisoners brought upon his, her, or their trial, and a true verdict give,
according to evidence, to the best of my knowledge: So help me

to be

God.”—lb. 448.
11. It shall be the

duty of the clerk to make a record of the proceedings against such slave or slaves, or free persons of colour,* separate and distinct from other records of his office, and also issue
subpoenas and other writs necessary to procure the attendance of a
witness or witnesses, at the instance of either party, and that in all
cases
respecting the admission of evidence against people of colour,
it, shall be the same as heretofore practised in this state.—lb. 460.
12. On the trial of a slave or free person of colour, any witness

sworn who believes in God, and a future state of rewards
and punishments.—lb. 461.
13. In all prosecutions for a capital offence against any slave or
free person of colour, the clerk of the inferior court shall act as the

shall be

prosecuting officer in behalf of the state.— lb. 462.
14. The said court, so constituted as aforesaid, shall immediately
proceed to such trial,f unless it should appear necessary for the said
court, either for want of sufficient proof or any other sufficient reason,
to delay the same, as in their judgment may seem for the furtherance
of justice.*—^Ib. 460. 15.. The owner or manager of such slave or slaves, or guardian
or next friendJ of such free person of colour, shall have the right of
challenging seven of the said number summoned, and the said court
five, on the part of the state, and the remaining twelve shall proceed
to the

trial of such slave

16. The said

or

slaves.—lb.

say whether such slave
fi-ee persons of colour,* are guilty or not guilty; and
if a verdict of guilty should be returned by such jury, the court shall
immediately pronounce sentence of death by hanging, or such other
punishment not amounting to death: Provided, that the said court
by their sentence, so to be pronounced as aforesaid, shall not suspend such execution for more than thirty days,§ nor less than five
days, next after such sentence: Provided, nevertheless, that in all
cases where the sentence does not extend to death, the punishment
shall be inflicted as soon as convenient, at the discretion of said
or

slaves,

jurors by their verdict shall

or

court.—lb.
*
These are included by the act of 1821.—See ante, sec. 1.
t Not to be tried more than oijce for the same offenpe.—Prin.
X See free negroes.
$ Bat see post, sec. 27.
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17. Where any jury may find a verdict of guilty against any such
slave or slaves, or person or persons of colour, as aforesaid, it shall

be lawful for the said court to suspend the passing sentence
against such slave or slaves, or person or persons of colour, as
aforesaid, for any term of time, not exceeding two days.—Prin.
Dig. 462.
18. In every case of conviction for a capital felony, the owner of
the slave, or guardian of the free person of colour convicted, may
apply to the court before which the conviction shall have taken
place, and obtain a suspension of the execution of the sentence, for
the purpose of applying to the governor for a pardon; and it shall
be in the power of the governor to grant said pardon.*—lb. 461.
19. And on conviction for any other offence, not punishable with
death, the court may, at its discretion, grant a suspension of the execution of the sentence, for the purpose of enabling the owner of a
slave, or guardian of a free person of colour, to apply to the governor for a pardon.—lb.
20. In all cases where the jury, on the trial of any slave or free
persons of colour, shall return a verdict of guilty, the court shall
pass the sentence of death on such slave _or free persons of colour,
agreeably to the requisitions and subject to the restrictions foregoing, or proceed to inflict such other punishment as in their judgment will be most proportionate to the offence, and best promote
the object of the law, and operate as a preventive for like offences
and may

in future.—lb. 462.
21. The said justices, or any of them, are hereby authorized, empowered, and required to summon and compel all persons whatsoever, to appear and give evidence upon the trial of any slave ; and
if any person shall neglect or. refuse to appear, or appearing, shall
refuse to give evidence, or if any master or other person who has
the care and government of any slave shall prevent and hinder any
slave under his charge and government from appearing and giving
evidence in any matter depending before the justices and jury as

aforesaid, the said justices may, and they are

hereby fully empowupon due proof made of such summons being
served, to bind every such person offending as aforesaid, by recognisance with one or. more sufficient securities, to appear at the
next superior court to answer such their offence and contempt; and
for default of finding securities, to commit such offenders to prison,
for any term not exceeding the space of two months.—lb. 449.
22. In case the master or other.persons having charge or government of any slave who should be accused of any capital crime,
shall conceal or convey away any such slave so that he cannot be
ered and

required,

brought to trial and condign punishment, every master or other person
so offending shall forfeit a sum not exceeding two hundred
pounds
*
This section provided further, that the governor might commute the punishment of
death for that of imprisonment for life in the penitentiary; but that clause has been

repealed.—See Prin. Dig. 462. Query—By what rule of construction can this pardoning
power of the executive be exercised in a case of murder ?—See Con. art. 2, sec. 7. In
1825, a slave was convicted of murder, and pardoned by the executive, under this provision of the law!
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sterling, if such slave be accused of a capital crime as aforesaid ; but
if such slave be accused of a crime not capital, then such master or
other person shall only forfeit a sum not exceeding twenty pounds
sterling, to be paid to the treasurer for the use of the public.—Prin.
Dig. 449.
23. All and every the constable and constables in the several
parishes within this province, where any slave shall be sentenced to
suffer death,* or other punishment, shall cause execution to be done
of all the orders, warrants, precepts, and judgments of the justices
hereby appointed to try such slaves 1 b.
24. The state shall in no instance be answerable for, or liable to
pay the owner any consideration whatever for any negro slave or
slaves who may suffer death by the laws of this state.—Ib. 456.
25. All expenses and fees, chargeable by any of the public officers
for prosecuting any negro slave or slaves, convicted of any crime,
not

capital, against the laws of this State, shall be paid by the

or owners

of such slaves

or

slaves.

But in all

owner
where any
she, or they

cases

slave shall be convicted of any crime whereby he,
may suffer death, the expenses .attending the trial and execution of
such slave or slaves shall be paid by the county where they shall be
executed.—Ib.
26. In all trials and proceedings before justices of the peace and

justices of the inferior courts, under and by virtue of the preceding
statutes regulating the trial of slaves and free persons of colour, when
either party shall be dissatisfied with any decision of tfye court before
whom such trial and proceedings may be' had, affecting the real merits
thereof, such party shall and may offer exceptions in writing to such
decision, which shall be signed by such party, or his or her attorney,
and if the same shall be overruled by said court, the party making the
exceptions may, on twenty days’ notice to the opposite party, or his
or her attorney, apply to one of the judges of the superior court; and
if such judge shall deem the exceptions sufficient, he shall forthwith
issue a writ of certiorari to said justices, or to the clerk of the inferior
court, as the case may be, requiring the proceedings in said matter
to be certified and sent tp the superior court next to be held in and
for the county in which said proceedings or trial may have been had }
and at the term of the court to which such proceedings shall be
certified, said superior court shall determine thereon, and make such
order, judgment, and decision as shall be agreeable to law and justice.
—Daw. Comp. 414.
27. When exceptions shall be offered in manner aforesaid, the said
justices before whom said trials or proceedings may be, shall suspend
the execution of their judgment and sentence for forty days; and
when a certiorari shall be sanctioned in manner aforesaid, the judge
issuing the same shall order the said judgment and sentence to be
suspended, until the final order and decision of said superior court
shall be had in the cause.—Ib.

*
Query—Whether sentence of death must not now be executed by the sheriff—the
jurisdiction of such cases having been transferred to the justices of the inferior court 1 ■
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,

1.

Any

person or persons

wishing to keep

a tavern or

house of

Entertainment shall petition the justices of the inferior court, held
for the county where such petitioner resides; and the court to whona
such petition shall be exhibited shall thereupon consider the convenience of such place intended for ,a tavern, and having regard to
the ability of such petitioner to keep good and sufficient accommodations for travellers, their horses and attendants, may at their discretion grant a license to such person or persons for the term of one

ensuing the date of such license, and from thence to the
court held for the said county, dnd no longer; which
license upon petition may be renewed from year to year, if the court
think proper: Provided always, that before issuing such license the
court shall cause the petitioner to enter jnto bond, with sufficient
security, to be approved of by the cpurt, in the sum of fifty pounds,
conditioned for their keepingvm orderly and deeent house, with good
year, next

next

inferior

and sufficient accommodations for
ants, which bond

travellers, their horses and attendshall be filed in the clerk’s office, and subject to be

put in suit upon any breach thereof.

2. The justices of every inferior county court, at the first term in
every year, shall fix and establish the rates and prices to be paid at
taverns for liquors, diet, lodging, provender, stabling, and pasturage;
and every tavern-keeper shall, within one month after the rates so

established, obtain 'of the clerk of said court a fair table of such
rates, which shall be openly set up in the public entertaining roonr
in every tavern,. and there kept throughout the year, until the rates
shall be fixed or altered again by the court, and then a copy thereof

shall be again so obtained and kept from time to time, under a penalty
of ten pounds on every tavern-keeper failing so to do ; and if any
tavern-keeper shall demand and receive any greater price for any
liquor, diet, lodging, provender, stabling, or pasturage, than by such
rate shall be allowed, he, she, or they so offending shall forfeit and
pay the sum of two pounds, .over and above the sum extorted, for
every such offence, to the informer, recoverable with cost before any
justice of the peace in- the county where such tavern shall be.—
Prin.

Dig. 487.
innkeeper, or other victualler, hangs out a sign and opens
his house for travellers, it is an implied engagement to entertain all'
persons who travel that way; and upon this universal assumpsit arr
action on the case will lie against him for damages, if he, without
good reason, refuses to admit a traveller.—3 Black. 166.
3. If any
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1. The standard of weights and measures established by the corporations of the cities of Savannah and Augusta; and now in use
within the said cities, shall be, and the same are hereby declared to be
the fixed standard of weights and measures within this state ; and
all persons buying and selling, shall buy and sell by that standard,
until the congress of the United States shall have made provision on
that subject.
2. It shall be the duty of the justices of the inferior courts, or a
majority of them, in their respective counties, by their clerks or some
other person specially authorized by them for that purpose, to obtain
from the said corporation, or one of them, to be paid out of the
county funds, the standards of freights and measures as fixed by
them, within six months from the passing of this act. And that the
said justices, or a majority of them, shall, as soon as they obtain the
standard of such weights and measures, give thirty days’ notice
thereof, at the courthouse, and three other public places in the
county.
And if any person or persons whosoever shall sell, or
attempt to sell, any article or thing by any other or less weight or
measure than that so established, hp, she, or they so offending shall
forfeit and pay three times the value of the articles sold or attempted
to be sold, to be recovered before any justice of the peace, if it
should not amount to more than thirty dollars, and if above that
sum, before any judge of the superior court or the justices of the
inferior court, by action of debt; one half whereof shall be for the
use of the informer or person bringing the action, and the other for
the use of the county in which such act or offence shall happen.—
But see p. 1, c. 11, s. 4.
3. It shall be the duty of the justices of the inferior court, or a
majority of them, of the respective counties of this state, to procure
a marking instrument, seal, or stamp, for the purpose of marking,
sealing, or stamping all weights and measures within their several
counties, which marking instrument, seal, or stamp, shall remain in
the clerk’s office of the inferior court,.by him to be affixed to any
weight or measure, which he may find to correspond with, or not less
than, the standard established by said corporations of Savannah and
Augusta.

4. The said clerks of the inferior courts shall receive six and one
fourth cents for each and every weight or measure by them so marked, sealed, or stamped, to be paid by the person obtaining the same.
—Prin. Dig. 513.
5. Whereas it is customary to deduct, for every draught or turn of
the scale or steelyards, a certain number of pounds, in proportion to
the

weight of the article weighed, which custom is evidently contrary

every principle of justice or
shall not be lawful to make any
to

propriety; for remedy whereof, it

such deduction from the true weight

°gg
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of any article or articles, for or on account of the draught or turn
of 'the scale or steelyards.
■ .
6. Any purchaser or weigher of any article or articles whatever,
who shall require or make the deduction or deductions intended to
be provided against by the foregoing section, shall forfeit and pay
for each and every such offence the sum of five hundred dollars, to
be recovered by action of debt before any court having competent

jurisdiction to take cognizance thereof; one moiety of which forfeiture shall go to the use and for the benefit of the county in which
such offence shall have happened, and the other to the informer.—
Prin. Dig. 514.

‘

CONSTITUTION OF THE UNITED STATES.

We, the people of the United States, in order to form a more per-

feet union, establish justice, ensure
the common defence, promote the

domestic.tranquillity,-provide for
general welfare, and secure the
blessings of liberty to ourselves and our posterity, do ordain and es-

tablislfthis constitution for the United States of America.
ARTICLE I.
SECTION

I.

All legislative powers herein grantedshall be v ested in a congress
of the. United States, which shall consist of a Senate and House of

Representatives.
SECTION

1 The House

II.

ofRepresentatives shall be composed of members chosen

every second year by the people of the several states; and the electors in each state shall have the qualifications requisite for electors of
the most numerous branch of the state legislature.
No person shall be a representative who shall not have attained to
the age of twenty-five years, and been seven years a citizen of the
United States ; and who shall not, when elected, be an inhabitant of
that state in which he shall be chosen.

Representatives and direct taxes shall be apportioned among the
several states which may be included Within this union, according to
their respective numbers, which shall be determined by adding to
the whole number-of free persons, including those bound to service
for a term of years, and excluding Indians not taxed, three-fifths of
all other persons. The actual enumeration shall be made within
three years after the first meeting of the congress of the United

States, and within every subsequent term of ten years, in such manthey shall by law direct. The number of representatives
shall not exceed one for every thirty thousand, but each state shall
have at least one representative: and until such enumeration shall be
made, the state of New-IIampshire shall be entitled to choose three ;
Massachusetts, eight; Rhode-Island and Providence Plantations, one;
Connecticut, five; New-York, six; New-Jersey, four; Pennsylvania, eight; Delaware, one; Maryland, six; Virginia, ten ; NorthCarolina, five; South-Carolina, five; and Georgia, three.
ner as
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happen in the representation from any state, the
authority thereof shall issue'writs of election to fill such

When vacancies

executive

vacancies.
The House of Representatives

officers, and shall have the sole

shall choose their speaker and other
of impeachment.

power

SECTION

III.

The Senate ofthe United States shall be composed of two senators
from each state, chosen by the legislature thereof, for six years; and
each senator shall have one vote.

Immediately after they shall be assembled in

consequence

of the

first election, they shall be divided, as equally as may be, into three
classes. The seats of the senators of the first class shall be vacated
at the expiration of the second year; of the second class at the

expiration of the fourth year; and of the third class at the expiration of the sixth year; so that one-third may be chosen every second year; and if vacancies happen by resignation or otherwise
during the recess of the legislature of any state, the executive thereof
may make temporary appointments until the next meeting of the
legislature, which shall then fill such vacancies.
No person shall be a senator who shall not have attained to the
age ofthirty years, and been nine years acitizen ofthe United States,
and who shall not, when elected, be an inhabitant of that state for
which he shall be chosen.
The vice-president of the

United States shall be president of the
unless they be equally divided.
The Senate shall choose their other officers, and also a presideKt
pro tempore in the absence of the vice-president, or when he shall
exercise the office of president of the United States.
The Senate shall have the sole power to try all impeachments!
when sitting for that purpose, they shall be on oath or affirmation.
When the president of the United States is tried, the chief justice
shall preside ; and no person shall be convicted without the concurSenate, but shall have

rence

no vote

of two-thirds of the members present.

Judgment in

cases

of impeachment shall not extend further than to

removal from office, and disqualification to hold and enjoy any office
of honour, trust, or profit under the United States; but the party
convicted shall, nevertheless, he liable and subject to indictment, trial,

judgment, and punishment, according to law.
SECTION IV.

The times,

places, and manner of holding elections for senators and
representatives, shall be prescribed in each state by the legislature
thereof; but the congress may, at anytime bylaw, make or alter
sueh regulations, except as to the places of choosing senators.
The congress shall assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless they shall
by law appoint a different day.
SECTION V.

Each house shall be the judge of the elections, returns, and qualifications of its own members: and a majority of each shall constitute

THE

a

quorum to

UNITED

do business; but

a
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smaller number

may

adjourn from

day to day, and may be authorized to compel the attendance of absent members, in such manner and under such penalties as each
house may provide.
Each house may determine the rules of its proceedings, punish its
members for disorderly behaviour, and, with the concurrence of twothirds, expel a member.
Each house shall

keep a journal of its proceedings, and from time
publish the same, excepting such parts as may, in their judgment, require secrecy ; and the yeas and nays of the members of
either house, on any question, shall, at the desire of one-fifth of those
present, be entered on the journal.
Neither house, during the session of congress, shall, without the consent of the other, adjourn for more than three days, nor to any other
place than that in which the two houses shall be sitting.
to time

SECTION

VI.

The senators and representatives shall receive a compensation for
their services, to be ascertained by law, and paid out of the treasury
of the United States. They shall in all cases, except treason, felony,
and breach of the peace, be privileged from arrest during their attendance at the session of their respective houses, and in going to and

returning from the same; and for any speech or debate
house they shall not be questioned in any other place. *
No senator- or representative shall, during the time for

in either
which he

elected, be appointed to any civil office under the authority of
the United States, which shall have been created, or the emoluments
whereof shall have been increased, during such time; and no person
holding any office under the United States shall be a member of
was

either house

during his continuance in office.
SECTION

All bills for

raising

revenue

VII.

shall originate in the House of Repre-

sentatives; but the Senate may propose or concur with amendments
as on

other bills.

Every bill which shall have passed the House of Representatives
and the Senate shall, before it become a law, be presented to the president of the United States: if he approve, he shall sign it; but if
not, he shall return it, with his objections, to that house in which it
shall have originated, who shall enter the objections at large on their

journal, and proceed to reconsider it. If after such reconsideration
two-thirds of that house shall agree to pass the bill, it shall be sent,
together with the objections, to the other house, by which it shall likewise be reconsidered ; and if approved by two-thirds of that house, it
shall become a law. But, in all such cases the votes of both houses
shall be determined by yeas and nays ; and the names of the persons

voting for and against the bill shall be entered on the journal of each
house respectively. If any bill shall not be returned by the president
within ten days (Sundays excepted) after it shall have been presented to him, the same shall be a law, in like manner as if he had signed
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it, unless the congress, by their adjournment, prevent
which case it shall not be a law.

its return, in

Every order, resolution, or vote, to which the concurrence of the
Representatives may be necessary, (except on a
•question of adjournment,) shall be presented to the president of the
United States ; and before the same shall take effect, shall be approved
by him, or being disapproved by him, shall be repassed by two-thirds
of the Senate and House of Representatives, according to the rules
and limitations prescribed in the case of a bill.
Senate and House of

SECTION

VIII.

The congress shall have power—
To lay and collect taxes, duties, imposts,

and excises, to pay the

debts, and provide for the common defence and general welfare of
the United States; but all duties, imposts, and excises shall be uniform throughout the United States:
To borrow money on the credit of the United States:
To regulate commerce with foreign nations, and among the sevoral states, and with the Indian tribes:
To establish a uniform rule of naturalization, and uniform laws on
the subject of bankruptcies, throughout the United States:
To coin money, regulate the value thereof and of foreign coin,
and fix the standard of weights and measures:
To provide for the punishment of counterfeiting the securities and
•Current coin of the United States:
To establish post-offices and post-roads:
To promote the progress of science and useful arts, by securing
for limited times to authors and inventors the exclusive right to their

respective writings and discoveries:

To constitute tribunals inferior to the supreme court.:
To define and punish piracies and felonies committed on the
high seas, and offences against the law of nations:
To declare war, grant letters of marque and reprisal, and make
rules concerning captures on land and water:
To raise and support armies: (but no appropriation of money to
that use shall be for a longer term than two years :)
To provide and maintain a navy:
To make rules for the government and regulation of the land and
naval forces:
To provide for calling forth the militia to execute the laws of the

union, suppress insurrections, and repel invasions:

To provide for organizing, arming, and disciplining the mflitia,
and for governing such part of them as may be employed in the service of the United States; reserving to the states respectively the

appointment of the officers, and the authority of training the militia,

aeeording to the discipline prescribed by congress:
To exercise exclusive legislation, in all cases whatsoever, over
such district, (not exceeding ten miles square,) as may, by cession
of particular states, and the acceptance of congress, become the
seat of government of the United States, and to exercise like au-

THE

over all places
the state in which the

thority
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purchased by the consent of the legislature of

same shall be, for the erection of forts,
magazines, arsenals, dockyards, and other needful buildings: and,

To make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested
by this constitution in the government of the United States, or in
any department or officer thereof.
SECTION

IX.

The

migration or importation of such persons as any of the states
existing shall think proper to admit, shall not be prohibited by
the congress prior to the year eighteen hundred and eight; but a tax
or
duty may be imposed on such importation, not exceeding ten
now

dollars for each person.
The privilege of the writ of habeas corpus shall not be
unless when, in cases of rebellion or invasion, the public

suspended,
safety may

require it.
No bill of attainder, or ex post facto
No capitation or other direct tax

law, shall be passed.
shall be laid, unless in proenumeration herein before directed to be

portion to the

census or
taken.
No tax or duty shall be laid on articles exported from any state.
No preference shall be given by any regulation of commerce or revenue to the ports of one state over those of another; nor shall vessels bound to or from one state, be obliged to enter, clear, or pay
duties in another.
No money shall be drawn from the treasury but in consequence
of appropriations made by law; and a regular statement and account of the receipts and expenditures of all public money shall be

published from time to time.
No title of nobility shall be granted by the United States; and
no person holding any office of profit or trust under them shall,
without the consent of the congress, accept of any present, emolument, office, or title of any kind whatever, from any king, prince, or
foreign state.
SECTION

X.

No state shall enter into any treaty, alliance, or confederation •,
grant letters of marque and reprisal; coin money; emit bills of
credit; make anything but gold and silver coin a tender in payment
of debts ; pass any bill of attainder, ex post facto law, or law impairing the obligation of contracts; or grant any title of nobility.
No state shall, without the consent of the congress, lay any imposts or duties on imports or exports, except what maybe absqnecessary for executing its inspection laws; and the nett produce of all duties and imposts laid by any state on imports or ex-

lutely

of the treasury of the United States; and
subject to the revision and control of the congress. No state shall, without the consent of congress, lay any duty
of tonnage, keep troops or ships of war in time of peace, enter inta
ports

shall be for the

all such laws shall be

use
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any agreemenf of compact with another
power, or engage in a war, unless actually
minent danger as will not admit of delay.

state, or with a foreign

invaded,

or

in such ini-

ARTICLE II.
SECTION

I.

The executive power shall be vested in a
States of America. He shall hold his office
years, and, together with the
term, be elected as follows:—

president of the United
during the term of four

vice-president, chosen for the

same

appoint, in such manner as the legislature thereof
number of electors, equal to the whole number of
senators and representatives to which the state may be entitled in
the congress; but no senator or representative, or person holding
an office of trust or profit under the United States shall be appointed
Each state shall

may

an

direct,

a

elector.

[The electors shall meet in their respective states, and yote by
ballot for two persons, of whom one at least shall not be an inhabitant of the same state with themselves.
And they shall make a list
of all the persons voted for, and of the number of votes for each ;
which list they shall sign and certify, and transmit sealed to the seat
of the government of the United States, directed to the president of
the Senate.
The president of the Senate shall, in presence of the
Senate and House of Representatives, open all the certificates, and
the votes shall then be counted.
The person having the greatest
number of votes shall be the president, if such number be a majority
of the whole number of electors appointed, and if there be more than
one who have such majority, and have an equal number of votes,
then the House of Representatives shall immediately choose, by ballot,
one of them for president; and, if no person have a majority, then
from the five highest on the list the said house shall, in like manner,
choose the president. But, in choosing the president, the vote shall
be taken by states, the representation from each state having one
vote: a quorum for this purpose shall consist of a member or members from two-thirds of the states, and a majority of all the states
shall be necessary to a choice. In every case, after the choice of
the president, the person having the greatest number of votes of the
electors shall be the vice-president. But if there should remain two
or more who have equal votes, the Senate shall choose from them,
by
ballot, the vice-president.]
The congress may determine the time of choosing the electors,
and the day on which they shall give their votes ; which day shall
be the same throughout the United States.
No person, except a natural born citizen, or a citizen of the United
States at the time of the adoption of this constitution, shall be eligible
to the office of president; neither shall any person be
eligible to that
office who shall not have attained to the age of thirty-five years, and
been fourteen years a resident within the United States.
In case of the removal of the president from office, or of his death,

THE

resignation,
said

or

office, the

inability to discharge the
same
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shall devolve

on

powers

and duties of t}ie

the vice-president; and the

congress may, by law, provide for the case of removal, death, resignation, or inability, both of the president and vice-president, dedaring what officer shall then act as president, and such officer shall
act accordingly, until the disability be removed, or a president shall

be elected.
The president

shall, at stated times, receive, for his services a
compensation, which shall neither be increased nor diminished
during the period for which he shall have been elected; and he
shall not receive within that period any other emolument from the
United States, or any of them.
Before he

enters

on

the execution of his office, he

shall take the

following oath or affirmation:—
I do solemnly swear (or affirm) that I will faithfully execute the
office of president of the United States, and will, to the best of my
ability, preserve, protect, and defend the constitution of the United
“

States.”
SECTION II.

The president shall be commander-in-chief of the army and navy
of the United States, and of the militia of the several states, when
called into the actual service of the United States: he may require
the opinion, in writing, of the principal officer in each of the executive departments, upon any subject relating to the duties of their

respective offices; and he shall have power to grant reprieves and
pardons for offences against the United States, except in cases of
impeachment.
He shall have power, by and with the advice and consent of the
Senate, to make treaties, provided two-thirds of the senators present
concur; and he shall nominate, and by and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers,
and consuls, judges of the supreme court, and all other officers of
the United States, whose appointments are not herein otherwise provided for, and which shall be established by law.
But the congress
may, by law, vest the appointment of such inferior officers, as they
think proper, in the president alone, in the courts of law, or in the
heads of departments.
The president shall have power to fill up all vacancies that majt
happen during the recess of the Senate, by granting commissions
which shall expire at the end of their next session.
SECTION

III.

He shall from time, to, time give to the congress information of
the state of the union, and recommend to their consideration such
measures as he shall judge necessary and
expedient: he may, on

extraordinary occasions, convene both houses, or either of them;
and in case of disagreement between them with respect to the time
of adjournment, he may adjourn them to such time as he shall think
proper; he shall receive ambassadors and other public ministers;
he shall take

care that the laws be
faithfully executed,,
mission all the officers of the United States.
Hhh

and shall com-
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SECTION IV.

The president, vice-president, and all civil officers of the United
States shall be removed from office on impeachment for, and conviction of treason, bribery, or other high crimes and misdemeanors.
ARTICLE III.
SECTION

The

judicial

power

I.

of the United States shall be vested in

one su-

pjreme court, and in such inferior courts as the congress may, from
time to time, ordain and establish. The judges, both of the supreme
and inferior courts, shall hold their offices during good behaviour,
and shall, at stated times, receive for their services a compensation,
which shall no,t be diminished during their continuance in office.
SECTION II.

The judicial power shall extend to all cases in law and equity
arising under this constitution, the laws of the United States, and
treaties made, or which shall be made, under their authority; to
all cases affecting ambassadors, other public ministers, and consuls;

all cases of admiralty and maritime jurisdiction; to controversies to which the United States shall be a party; to controversies
between two or more states, between a state and citizens of
another state, between citizens of different states, between citizens
of the same state claiming lands under grants of different states, and
between a state or the citizens thereof, and foreign states, citizens,
to

or.subjects.
In. all cases affecting ambassadors, other
consuls, and those in which a state shall be

public ministers, and

a party, the supreme
original jurisdiction. In all the other cases before
mentioned, the supreme court shall have appellate jurisdiction, both
as to'law and fact, with such exceptions, and under such
regulations,

court

as

shall have

the congress shall make.
The trial of all crimes, except

in cases of impeachment, shall be
by jury; and such trial shall be held in the state where the said

crimes shall have been committed ;
any state, the trial shall be
may by law have directed.

but when not committed within
at such place or places as the congress
v

SECTION III.

Treason

against the United States shall consist only in levying
against them, or in adhering to their enemies, giving them aid
and comfort. No person shall be convicted of treason unless on the
testimony of two witnesses to the same overt act, or on confession
in open court.
The congress shall have power to declare the punishment of treason, but no attainder of treason shall work corruption of blood, or
forfeiture, except during the life of the person attainted.
war
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ARTICLE IV.
SECTION I.

Full faith and credit shall be
acts,

given in each state to the public
records, and judicial prpceedings of every other state. And

the congress may, by general laws,
such acts, records, and proceedings
thereof.

prescribe the manner in which
shall be proved, and the effect

SECTION

II.

The citizens of each state shall be entitled to all privileges and
immunities of citizens in the several states.
A person charged in any state with treason, felony, or other
crime, who shall flee from justice, and be found in another state,

shall, on demand of the executive authority of the state from which

he fled, be delivered up to be removed to the state having jurisdiction of the crime.
No person held to service or labour in one state, under the laws

thereof,

escaping into another, shall, in consequence of any law or
regulation therein, be discharged from such service or labour, but
shall be delivered up on claim of the party to whom such service or
labour may be due.
SECTION

New states may

III.

be admitted by the

into this union; but
jurisdiction of any
other state; nor any state be formed by the junction of two or more
states, or parts of states, without the consent Of the legislature of
no new

state

shall be formed

or

congress

erected within the

the states concerned, as well as of the congress.
The congress shall have power to dispose of, and
ful rules and regulations respecting the territory or

make all needother property

belonging to the United States; land nothing in this constitution shall
so construed as to prejudice any claim of the United States, or of
any particular state.
be

SECTION

IV.

The United States shall guaranty to every state

in this union a
republican form of government, and shall protect each of them
against invasion; and, on application of the legislature, or of the
executive, (when the legislature cannot be convened,) against domestic violence.

ARTICLE V.
The congress, whenever two-thirds of both houses shall deem it
necessary, shall propose amendments to this constitution, or*on the

application of the legislatures of two-thirds of the several states, shall
call a convention for proposing amendments, which, in either case,
shall be valid to all intents and purposes as part of this constitution,
when ratified by the legislatures of three-fourths of the several
states, or by conventions in three-fourths thereof, as the one or the
other mode of ratification may be proposed by the congress: Provided, that no amendment which may be made prior to the year one
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thousand eight hundred and eight shall in any manner affect the first
and fourth clauses in the ninth section of the first article; and that
no state without its consent shall be deprived of its equal suffrage in
the Senate.
ARTICLE VI.
All debts contracted and engagements entered into before the
adoption of this constitution, shall be as valid against the United States

under this constitution as under the confederation.
This constitution, and the laws of the United States which shall
be made in pursuance thereof, and all treaties made, or which shall
be made, under the authority of the United States, shall be the supreme
law of the land; and the judges in every state shall be bound thereby;

anything in the constitution or laws of any state to the contrary notwithstanding.
The senators and representatives before mentioned, and the members of the several state legislatures, and all executive and judicial
officers, both of the United States and of the several states, shall be
bound by oath or affirmation to support this constitution ; but no religious test shall ever be required as a qualification to any office or
public trust under the United States.
ARTICLE VII.
The ratification of the conventions of nine states shall be sufficient
for the establishment of this constitution between the states so ratify-

ing the

same.

Done in convention,

by the unanimous consent of the states present,

the seventeenth day of September, in the year
thousand seven hundred and eighty-seven, and of
of the United States of America the twelfth.

of our Lord one
the independence

AMENDMENTS.
ARTICLE

I.

Congress shall make no law respecting an establishment of religion,
prohibiting the free exercise thereof; or abridging the freedom
of speech, or of the press, or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.
or

ARTICLE

II.

A well-regulated militia being necessary to the security of a free
stale, the right of the people to keep and bear arms shall not be

infringed.
ARTICLE

III.

No soldier shall, in time of peace, be quartered in any house, without the consent of the owner, nor in time of war, but in a manner
to be prescribed by law.

THE UNITED
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ARTICLE

IV.

The right of the people to be secure in their persons, houses, papers,
and effects against unreasonable searches and seizures, shall not be
violated ; and no warrant shall issue but upon probable cause, sup-

ported by oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.
ARTICLE

No person

shall be held to

V.

otherwise infaa grand jury,
except in cases arising in the land or naval forces, or in the militia,
when in actual service, in time of war or public danger ; nor shall
any person be subject, for the same offence, to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case
to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be
taken for public use without just compensation.
crime, unless

mous

on a

for

answer

presentment

ARTICLE

or

a

capital

or

indictment of

VI.

In all criminal

prosecutions, the accused shall enjoy the right to a
speedy and public trial by an impartial jury of the state and district
wherein the crime shall have been committed, which district shall
have been previously ascertained by law, and to be informed of the
nature
nesses
nesses

and

of the accusation

; to be confronted with the witto have compulsory process for obtaining witin his favour; and to have the assistance of counsel for his
cause

against him

;

defence.
ARTICLE

VII.

In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved ;
and no fact tried by a jury shall be otherwise re-examined in any
court in the United States, than according to the rules of the common

law.
ARTICLE

VIII.

Excessive bail shall not be required, nor excessive
cruel and unusual punishments inflicted.

fines imposed,

nor

ARTICLE

IX.

The enumeration in the constitution of certain rights shall not
construed to deny or disparage others retained by the people.
ARTICLE

be

X.

The powers not

delegated to the United States by the constituprohibited by it to the states, are reserved to the states respectively, or to the people.

tion,

nor

ARTICLE

XI.

The judicial power of the United States shall not be construed to
extend to any suit in law or equity commenced or prosecuted against
one of the United States by citizens of another state, or by citizens or subjects of any foreign state.
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ARTICLE

XII.

The electors shall meet in their’respective states, and vote by ballot
for president and vice-president, one of whom, at least, shall not be
an inhabitant of the same state with themselves.
They shall name in
their ballots the person voted for as president, and in distinct ballots
the person voted for as vice-president; and they shall make distinct
lists of all persons voted for as president, and of all persons voted
for as vice-president, and of the number of votes for each ; which
lists they shall sign and certify, and transmit, sealed, to the seat of
the government of the United States, directed to the president of the
Senate.
The president of the Senate shall, in presence of the
Senate and House of Representatives, open all the certificates, and the
votes shall then be counted; the person having the greatest number
of votes for president shall be the president, if such number be a ma-

jority of the whole number of electors appointed ; and if no person
have such majority, then, from the persons having the highest numbers, not exceeding three, on the list of those voted for as president,
the House of Representatives shall choose immediately, by ballot, the
president. But, in choosing the president, the votes shall be taken
by states, the representation from each state having one vote; a
quorum for this purpose shall consist of a member or members from
two-thirds of the states, and a majority of all the states shall be necessary to a choice. And ifthe House of Representatives shall not choose
a
president, whenever the right of choice shall devolve upon them,
before the fourth day of March next following, then the vice-president
shall act a^ president, as in the case of the death or other constitutional disability of the president.
The person having the greatest number of votes as vice-president
shall be the vice-president, if such number be a majority of the whole
number of electors appointed; and if no person have a majority, then,
from the two highest numbers on the list, the Senate shall choose the
vice-president: a quorum for the purpose shall consist of two-thirds
of the whole number of senators; and a majority of the whole
number shall be necessary to a choice.
But no person constitutionally ineligible to the office of president,
shall be eligible to that of vice-president of the United States.
AETICLE XIII.

If any citizen of the United States shall accept, claim, receive, or
retain any title of nobility or honour, or shall, without the consent of
■congress, accept and retain any present, pension, office, or emolument
of any kind whatever, from any emperor, king, prince, or foreign
power, such person shall cease to be a citizen of the United States,
and shall be incapable of holding any office of trust or profit under

•.them,

or

either of them.

CONSTITUTION OF THE STATE OF GEORGIA,
(AS AMENDED TO 1834.)
ARTICLE I.

Sec. 1. The

legislative, executive, and judiciary departments of

government shall be distinct, and each department shall be confided
to a separate body of magistracy; and no person, or collection of
persons, being of one of those departments, shall exercise any power
properly attached to either of the others, except in the instances
herein expressly permitted.
Sec. 2. The legislative power shall be vested in two separate and
distinct branches, to wit: a Senate and House of Representatives, to
be styled the General Assembly.
Sec. 3. The senate shall be elected annually on the first Monday
in November, until such day of election be altered by law; and shall
be composed of one member from each county, to be chosen by the

electors thereof.
Sec. 4. No person shall he a senator who shall not have attained to
the age of twenty-five years ; and have heen nine years a citizen of
the United States, and three years an inhabitant of this state, and
shall have usually resided within the county for which he shall be reone year immediately preceding his election, (except
who may have been absent on public business of this state, or
of the United States;) and is and shall have been possessed in his
own
right of a settled freehold estate of the value offive hundred dollars, or of taxable property to the amount of me thousand dollars
within the county, for one year preceding his election; and whose
estate shall, on a reasonable estimation, be fully competent to the discharge of his just debts over and above that sum.*
Sec. 5. The Senate shall elect, by ballot, a president out of their
own body.
Sec. 6. The Senate shall have the sole power to try all impeachments.
When sitting for that purpose, they shall be on oath or
affirmation; and nO person shall be convicted without the concurrence
of two-thirds of the members present; judgment in cases of impeachment shall not extend further than removal from office and
disqualification to hold and enjoy any office of honour, trust, or profit, within

turned, at least

persons

The following is the proposed substitute for the above fourth section, which was
passed in 1834, and which, if repassed in 1835, will become part of the constitution, in
iieu of the above:—
No person shall be a senator who shall not have attained to the age of twenty-five
years, and have been nine years a citizen of the United States, and three years an inhab*

“

itant of this state, and shall have usually resided within
be returned at least one year immediately preceding his

may

have been absent on lawful business of this state or

the county for which he shall
election, except persons who
of the United States.”
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this

state ; but the party convicted, shall, nevertheless, be subject to
indictment, trial, judgment, and punishment, according to law.
Sec. 7. The House of Representatives shall be composed of members from all the counties which now are, or hereafter may be ineluded within this state, according to their respective numbers of free
white persons, and including three-fifths.of all the people of colour:
the actual enumeration shall be made within two years, and within
every subsequent term of seven years thereafter, at such time, and in
such manner, as this convention may direct; each county containing

three thousand persons,

agreeably to the foregoing plan of enumera-

tion, shall be entitled to two members; seven thousand, to three

members, and twelve thousand, to four members; but each county
shall have at least one, and not more than four members. The
representatives shall be chosen annually, on the first Monday in November, until such day of election be altered by law.
[Here follows a temporary provision, apportioning the representatives for the twenty-four counties then laid out, since which time
several enumerations have been taken; the latest in 1831.1—See
Acts of 1831, p. 19.
Sec. 8. No person shall he a representative who shall not have attained to the age of twenty-one years, and have been seven years a citi-

of the United States, three years an inhabitant of this state, and
usually resided in the county in which he shall be chosen, me year
immediately preceding his election, (unless he shall have been absent
on the public business of this state, or of the United States ; and
shall be possessed in his own right, of a settled freehold estate of the
value of two hundred and fifty dollars, or of taxable property to, the
amount of five hundred dollops, within the county, for one year preceding his election; and whose estate shall, on a reasonable estimation, be competent to the discharge of his just debts over and above
zen

have

that sum.*
Sec. 9. The House of Representatives shall choose their speaker
and other officers.
Sec. 10. They shall have solely the power to impeach all persons
who have been or may be in office.
Sec. 11. No person holding any military commission or other ap-

pointment having

any emolument or compensation annexed thereto,
under this state, or the United States, or either of them, (except justices of the inferior courts, justices of the peace, and officers of the

militia,) nor any person who has had charge of public moneys belonging to the state, unaccounted for and unpaid, or who has not paid,
all legal taxes or contributions to the government required of him,
*

The

following is the proposed substitute for the above eighth section, passed in

1834, and which, if repassed in 1835, will become part of the constitution in lieu of the
above:—
“
No person

shall be a representative who shall not have attained to the age of
twenty-one years, and have been a citizen of the United States seven years, and three
years an inhabitant of this state, and have usually resided in the county in which he
shall be chosen one year immediately preceding his election, unless he shall
have[been
absent on the public business of this state, or of the United States.”
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shall have a seat in either branch of the General Assembly; nor
shall any senator or representative be elected to any office, or appointment by the legislature, having any emoluments or compensation annexed thereto, during the time for which he shall have been
elected with the above exceptions, unless he shall decline accepting
his seat, by notice to the executive, within twenty days after he
shall have been elected; nor Shall any member, after having taken
his seat, be eligible to any of the aforesaid offices or appointments

during the time for which he shall have been elected.
Sec. 12. The meeting of the General Assembly shall be annual, on
the second Tuesday in January, until such day of meeting be altered
by law; a majority of each branch shall be authorized to proceed to
business; but a smaller number may adjourn from day to day, and
compel the attendance of their members in such manner as each house
shall prescribe.
Sec. 13. Each house shall be judges' of the elections, returns, and
qualifications of its own members, with powers to expel or punish by
censuring, fining, and imprisoning, or either, for disorderly behaviour,
and may expel any person convicted of any felonious or infamous
offence; each house may punish by imprisonment during session any
person not a member, who shall be guilty of disrespect, by any dis^
orderly or contemptuous behaviour in its presence, or who, during
session, shall threaten harm to the body or estate of any member, for
anything said or done in either house, or who shall assault any'of
them therefor; or shall assault or arrest any witness in going to or
returning therefrom, or who shall rescue any person arrested by order
of either house.
Sec. 14. No senator

or representative shall be liable to be arrested
during his attendance on the General Assembly, or for ten days previous to its sitting, or for ten days after the rising thereof, except for
treason, felony, or breach of the peace ; nor shall any member be
liable to answer for anything spoken in debate,, in either house, in
any court or place elsewhere ; but shall, nevertheless, be bound to
answer for
perjury, bribery, or corruption.
Sec. 15. Each house shall'keep a journal of its proceedings, and
publish them immediately after their adjournment; and the yeas and
nays of the members on any question shall, at the desire of any two
members, be entered on the journals.
Sec. 16. All bills for raising revenue or appropriating moneysrshall
originate in the House of Representatives; but the Senate shall propose or concur with amendments as in other bills.
Sec. 17. Every bill shall be read three times, and on three separate
days, in each branch of the General Assembly, before it shall pass,
unless in cases of actual invasion or insurrection ; nor shall any law
pr ordinance pass containing any matter different from what isf
expressed in the. title thereof; and all acts shall be signed by the
president in the Senate, and the speaker in the House of Representatives: no bill or ordinance which shall have been rejected by
either house, shall be brought in again during the session, under the

iii
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same, or any

branch.

other title, without the consent of two-thirds of each

Sec. 18. Each senator and representative, before he be permitted
his seat, shall take an oath or make affirmation that he hath not

to take

any unlawful means, either directly or indirectly,
his election, and every person shall be disqualified from

practised

to pro-

cure

serving

representative for the term for which he shall have
been elected, who shall be convicted of having given or offered any
bribe or treat, or canvassed for such election ; and every candidate
employing like means and not elected, shall, on conviction, be ineligible to hold a seat in either house, or to hold any office of honour or
profit for the term of one year, and to such other disabilities or penalties as may be prescribed law.
Sec. 19. Every member of the Senate or House of Representatives
shall, before he takes his seat, take the following oath or affirmation,
to wit: “ I, A. B., do solemnly swear (or affirm, as the case may be)
that I have not obtained my election by bribery, threats, canvassing,
or other undue or unlawful means, used by myself, or others by my
desire or approbation for that purpose ; that l consider myself constitutionally qualified as a senator or representative; and that on
all questions and measures which may come before me, I will give
my vote, and so conduct myself, as may, in my judgment, appear
most conducive to the interest and prosperity of this state; and that
I will bear true faith and allegiance to the same ; and to the utmost
of my power and ability observe, conform to, support, and defend
as a

senator or

the constitution thereof.”
Sec. 20. No person who

hath been, or may be convicted of felony, before any court of this state, or any of the United States,
shall be eligible to any office or appointment of honour, profit, or
trust, within this state.
Sec. 21. Neither house, during the session of the General Assembly shall, without the consent of the other, adjourn for more than
three days, nor to any other place, than that at which the two
branches shall be sitting; and in case of disagreement between the
Senate and House of Representatives with respect to their adjournment, the governor may adjourn them.
Sec. 22. The General Assembly shall have power to ■ make all
laws and ordinances which they shall deem necessary and -proper
for the good of the state, which shall not be repugnant to this constitution.
Sec. 23.

They shall have power to alter the boundaries of the
present counties, and to lay off new ones, as well out of the counties already laid off, as out of the other territory belonging to the
state ; but the property of the soil, in a free government, being one

of the essential rights of a free people, it is necessary, in order to
avoid disputes, that the limits of this state should be ascertained
with precision and exactness; and this convention, composed of the
immediate representatives of the people, chosen by them to assert
their rights, and to revise the powers given by them to the govern-

ment, and

from whose will all ruling authority of right flows, doth
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assert and declare

the boundaries of this state to be

is to say, the limits, boundaries,
state of Georgia, do, and did, and
sea, or the mouth of
or stream thereof, to

as

follows: That

jurisdictions, and authority of the
of right ought to extend from the

the river Savannah, along the northern branch
the fork

or

confluence of the rivers

now

called

Tugalo and Keowee, and from thence along the most northern
branch or stream of the said river Tugalo, till it intersects the northem boundary line of South Carolina. If the said branch or stream
of Tugalo extends so far north, reserving all the islands in the said
rivers Savannah and Tugalo to Georgia; but if the head spring or
source of any branch or stream of the said river Tugalo does not
extend to the north boundary line of South Carolina, then a west
line to the Mississippi to be drawn from the head spring or source of
the said branch or stream of Tugalo river, which extends to the
highest northern latitude; thence down the middle of the said river
Mississippi until it shall intersect the northernmost part of the
thirty-first degree of north latitude; south by a line drawn due east

from the termination of the line last

mentioned, in the latitude of

thirty-one degrees north of the equator, to the middle of the river
Apalachicola or Chatahoochee; thence along the middle thereof to
its junction with Flint river, thence straight to the head of St. Mary’s
river, and thence along the middle of St. Mary’s river to the Atlantic ocean; and from thence to the mouth on inlet of Savannah
river, the place of beginning. Including and comprehending all the
lands and waters within the said limits, boundaries, and jurisdictional
rights, and also all the islands within twenty leagues of the sea
coast.
And this convention doth further declare and assert, that all
the territory without the present temporary line and within the
limits aforesaid, is now of right the property of the free citizens of
this state,

and

held by them in sovereignty, inalienable but by their

Provided, nevertheless, that nothing herein contained shall
be construed so as to prevent a sale to, or contract with the United
States, by the legislature of this state, of and for all or any part of
the western territory of this state, lying westward of the river Chatahoochee, on such terms as may be beneficial to both parties; and

consent:

may procure an extension of settlement, and an extinguishment of
Indian claims in and to the vacant territory of this state, to the east
and north of the said river Chatahoochee, to which territory such

power of contract or sale, by the legislature, shall not extend: and
Provided also, the legislature may give its consent to the establishment of one or more governments westward thereof; but monopolies of land by individuals being contrary to the spirit of our,free

sale of territory of this state, or any part thereof,
shall take place to individuals or private companies, unless a county
or counties shall have been first laid off, including such territory,
and the Indian rights shall have been extinguished thereto.
Sec. 24. The foregoing section of this article having declared
the common rights of the free citizens of this state in and to all the
government, no

territory without the present temporary boundary line, and within
the limits of this state

thereby defined, by which the contemplated
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purchases of certain companies of a considerable portion thereof
are become constitutionally void; and justice and good faith require
that the state should not detain a consideration for a contract which
has failed ; the legislature, at their next session, shal.l make provision by law for returning to any person or persons who has or have
bona fide deposited moneys for such purposes in the treasury of this
state:

Provided, that, the same shall not have been drawn there-

the thirteenth day of February,
ninety-six, commonly called the
rescinding act, or the appropriation laws of the years one thousand
seven hundred and ninety-six, and one thousand seven hundred and
ninety-seven:, nor shall the moneys paid for such purchases ever be
deemed a part of the funds of this state, or be liable to appropriation as such; but until such moneys be drawn from the treasury,
they shall be considered altogether at the risk of the persons who
have deposited the same. No money shall be drawn out of the
treasury, or from the public funds of this state, except by appropriation made by law, and a regular statement and account of the
receipts and expenditures of all public moneys shall be published
from time to time. No vote, resolution, law, or order shall paSs the
General Assembly, granting a donation or gratuity in favour of any
person whatever, but by the concurrence of two-thirds of the General
Assembly.
Sec. 25. It shall be the duty of the justices of the inferior court,
or any three of them, in each county respectively, within sixty days
after the adjournment of this convention, to appoint one or more fit
persons in each county, not exceeding one for each battalion district,
whose duty it shall be to take a full and accurate census or enumeration of all free white persons and people of colour residing
therein, distinguishing in separate columns the free white persons
from persons of colour; and return the same to the clerks of the superior courts of the several counties, certified under their hands, on
or before the first day of December next; the persons so appointed
being first severally sworn before the said justices, or either of them,
duly and faithfully to perform the trust reposed in them; and it shall
be the duty of the said clerks to transmit all such returns, under seal,
directed to the speaker of the House of Representatives, at the first
session of the legislature thereafter; and it shall be the duty of the
General Assembly, at their said first session, to apportion the members of the House of Representatives among the several counties,
agreeably to the plan prescribed by this constitution,'and to provide
an adequate compensation for the taking of the said census.
Every
person, whose usual place of abode shall be in any family on the first
Monday in July next, shall be returned as of such family; and every
person occasionally absent, at the time of taking the enumeration, as
belonging to that place in which he usually resides. The General
Assembly shall, by law, direct the manner of taking such census or
enumeration, within every subsequent term of seven years, in conformity to this constitution. And it is declared to be the duty of all
officers, civil and military, throughout this state, to be aiding and asfrom in terms of the act passed
one thousand seven hundred and
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sisting in the true and faithful execution thereof. In case the justice
of the inferior courts should fail to make such appointments, or if there
should not be a sufficient number of such justices in any county, then
the justices of the peace, or any three of them, shall have and exercise
like powers and authority respecting the said census; and if the census or enumeration of
any county shall not be so taken and returned,
then, and in that case, the General Assembly shall apportion the representation of such county, according to the best evidence in their
power, relative to its population.
ARTICLE II.
Sec. 1. The executive power shall be vested in a governor, who
shall hold his office during the term of two years, arid until such time
as a successor shall be chosen and
qualified. He shall have a competent salary established by law, which shall not be increased or diminished during the period for which he shall have been elected ; neither
shall he receive, within that period, any other emolument from the
United States, or either of them, or from any foreign power.
Sec. 2. The governor shall be elected by persons qualified to vote
for members of the General Assembly, on the first Monday in Octo-

ber, in the year of our Lord one thousand eight hundred and twentyon the first Monday in October, in every second year thereafter, until such time be altered by law, which election shall be held

five, and

at the place of holding general elections in the several counties of
this state, in the same manner as is prescribed for the election of
members of the General Assembly.
The returns of every election
for governor, shall be sealed up by the presiding justices, separately
from other returns, and directed to the president of the Senate and the

speaker of the House of Representatives, and transmitted to his excellency the governor, or the person exercising the duties of governor
for the time being, who shall, without opening the said returns, cause
the same to be laid before the Senate on the day after the two houses
shall have been organized, and they shall be transmitted by the
Senate to the House of Representatives. The members of each branch
of the General Assembly shall convene in the representative chamber,
and the president of the Senate, and speaker of the House of Representatives shall open and publish the returns in presence of the General Assembly, and the person having the majority of the whole number of votes given in, shall be declared duly elected governor of this
state; but if no person have such majority, then from the persons
having the two highest number of votes who shall be in life, and
shall not decline an election at the time appointed for the legislature
to elect, the General Assembly shall elect immediately a governor by
joint ballot; and in all cases of election of a governor by the General
Assembly, a majority of the votes of the members present shall be
necessary for a choice. Contested elections shall be determined by
both houses of the General Assembly, in such manner as shall be prescribed by law.
Sec. 3. No person shall be eligible to the office of governor, who
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shall not have been a citizen of the United States twelve years, and an
inhabitant of this state six years, and who hath not attained to the age
of thirty years, and who does not possess five hundred acres of land,
in his own right, within this state, and other property to the amount
of four thousand dollars, and whose estate shall not on a reasonable
estimation be competent to the discharge of his just debts, over and
above that sum.
Sec. 4. In case of the death, resignation, or disability of the gov-

the president of the Senate, or the last acting president of the
senate, shall exercise the executive powers of the government, until
such disability be removed, in the election and qualification of the
ernor,

governor by the General Assembly; and in case of the death, resignation, ordisability of the president of the Senate, or the last acting

president of the Senate, the speakerofthe House of Representatives, or
the acting speaker of the House of Representatives, shall exercise the
executive powers of the government until such disability be removed
in the election and qualification of a governor by the General Assembly.
Sec. 5. The governor shall, before he enters on the duties of his
office, take the following oath or affirmation : “ I do solemnly swear
(or affirm, as the case may be) that I will faithfully execute the office
of governor of the state of Georgia; and will, to the best of my abilities, preserve, protect, and defend the said state, and cause justice to
be executed in mercy therein, according to the constitution and laws
thereof.”
Sec. 6. He shall be commander-in-chief of the army
this state, and of the militia thereof.
Sec. 7. He shall have power to grant reprieves
i

and

navy

of

for offences
against the state, except in cases of impeachment, and to grant pardons, or to remit any part of a sentence, in all cases after conviction,
except for treason or murder, in which cases he may respite the execution, and make report thereof to the next General Assembly, by
whom a pardon may be granted.
Sec. 8. He shall issue writs of election to fill up all vacancies that
happen in the Senate, or House of Representatives, and shall have
power to convene the General Assembly on extraordinary occasions;
and shall give them from time to time information of the state of the
republic, and recommend to their consideration such measures as he
may deem necessary and expedient.
Sec. 9. When any office shall become vacant by death, resignation,
or otherwise, the
governor shall have power to fill such vacancy ;
and persons so appointed shall continue in office until a successor is
appointed agreeably to the mode pointed out by this constitution, or
by the legislature.
Sec. 10. He shall have the revision of all bills passed by both
houses, before the same shall become laws, but two-thirds of both
houses may pass a law notwithstanding his dissent; and if any bill
should not be returned by the governor within five
days after it hath
been presented to him, the same shall be a law unless the General Assembly, by their adjournment, shall prevent its return.
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Sec. 11.

Every vote, resolution, or order, to which the concurbe necessary, except on a question of adjournment, shall be presented to the governor; and before it shall
take effect, be approved by him, or being disapproved, may be repassed by two-thirds of both houses, according to the rules and limitations prescribed in case of a bill.
Sec. 12. There shall be a secretary of the state, a treasurer, and
surveyor-general, appointed, in the same manner, and at the same
session of the legislature ; and they shall hold their offices for the like
period as the governor, and shall have a competent salary, including
such emoluments as may be established by law, which shall not be
increased or diminished during the period for which they shall have
rence

of both houses may

been elected.
Sec. 13. The great seal of
fice of the secretary of state,

the state shall be deposited in the ofand shall not be affixed to any instrument of writing, but by order of the governor or General
Assembly ;
and the General Assembly shall, at their first session after the rising of
this convention, cause the great seal to be altered by law.
Sec. 14. The governor shall have power to appoint his own secretaries.

ARTICLE III.

Sec. 1. The judicial powers of this state shall be vested in a superior, inferior, and justices’ courts, and in such other courts as the
legislature shall from time to time ordain and establish. The judges
of the superior courts shall be elected for the term of three years, and
shall continue in office until their

qualified, removable by the

successors

shall be elected and

the address of two-thirds of
for that purpose, or by impeachment and conviction thereon. The superior courts shall have
exclusive and final jurisdiction in all criminal cases, (except as relates
to people ofcolour, and fines for neglect of duty and for contempt of
court, for violations against road laws, and for obstructing watercourses, which shall be vested in such judicature or tribunal as shall
be, or may have been, pointed out by law: and except in all other
minor offences committed by free white persons, and which do not
subject the offender or offenders to loss of life, limb, or member, or
to confinement in the penitentiary; in all such cases, corporation
courts, such as now exist, or may hereafter be constituted, in any incorporated city, being a seaport town and port of entry, may be vested with jurisdiction, under such rules and regulations as the legislature may hereafter by law direct,) which shall be tried in the county
where the crime was committed ; and in all cases respecting titles
to land, which shall be tried in the county where the land lies;
and also concurrent jurisdiction in all other civil cases; and shall
have power to correct errors in inferior judicatories by writ of certiorari, as well as errors in the superior courts, and to order new trials on proper and legal grounds: Provided, that such new trials shall
be determined, and such errors corrected, in the superior court of
the county in which such action originated; and the said court shall
governor on
both branches of the General Assembly
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appellate jurisdiction in such other cases as are or may be point-

ed out by law, which shall in no case tend to remove the cause from
the county in which the action originated; and the judges thereof, in
all cases of application for new trials or correction of errors, shall enter their opinion on the minutes of the court.
The inferior courts
shall also have concurrent jurisdiction in all civil cases, (except in

respecting the titles of lands,) which shall be tried in the county
; and in cases of joint obligors, or joint
promissors, residing in different counties, the same may be brought
in either county, and a copy of the petition and process served on the
party residing out of the county in which the suit may be commenced, shall be deemed sufficient service, under such rules and regulations as the legislature have or may direct. The superior and inferior courts shall sit in each county twice in every year, at such stated
times as have or may be appointed by the legislature.*
cases

wherein the defendant resides

*

By the act of 1834 the following is proposed as a substitute for the first- section of
1835, will stand as a part of the constitution in

this article, and which, if repassed in
lieu of the foregoing
“
The judicial powers of this state

shall be vested in a supreme court for the cora superior, inferior, and justices’ courts, and in such other courts as
the legislature shall from time to time ordain and establish.
The supreme court shall
consist of three judges, who shall be elected by the legislature for such term of years as
shall be prescribed by law, and shall continue in office until their successors shall be
elected and qualified ; removable by the governor on the address of two-thirds of both
branches of the General Assembly for that purpose, or by impeachment and conviction
thereon.
The said court shall have no original jurisdiction, but shall be a court alone
for the trial and correction of errors in law and equity from the superior courts of the
several circuits ; and shall sit at least once a year, at a time to be prescribed by law, in
each of live judicial districts to be hereafter laid off and designated by the legislature for
that purpose, at the most central point in each judicial district, or at such other point iu
rection of errors,

each district as shall by the General Assembly be ordained for the trial and determination of writs of error from the several superior courts included in such judicial districts.
And the said court shall at each session in each district dispose of and finally determine
each and every case on the docket of such court at the first term after such writ of error

brought; and in

case the plaintiff in error in any such case shall not be prepared at
such first term of said court after error brought to prosecute the same, unless precluded
some providential cause from such prosecution, it shall be stricken from the docket,
and the judgment below shall stand affirmed. The judges of the superior courts shall
be elected for the term of four years, and shall continue in office until their successors
shall be elected and qualified ; removable by the governor On the address of two-thirds
of both branches of the General Assembly for that purpose, or by impeachment and conviction thereon.
The superior courts shall have exclusive jurisdiction in all criminal

by

(except as relates to people of colour, and fines for neglect of duty, and for contempt of court, for violations against road laws, and for obstructing water-courses, which
shall be vested in such judicature or tribunal as shall be or may have been pointed out
by law; and except in all other minor offences committed by free white persons, and
which do not subject the offender or offenders to loss of life, limb, or member, or to confinement in the .penitentiary; in all such cases, corporation courts, such as now exist or
may hereafter be constituted in any incorporated city, being a seaport town and port of
entry, may be vested with jurisdiction under such rules and regulations as the legislature may hereafter by law direct,) which shall be tried in the county where the crime
was committed, and in all cases
respecting titles to land, which shall be tried in the
county where the land lies; and also concurrent jurisdiction in all other civil cases;
and shall have power to correct errors in inferior judicatories by writ of certiorari, and
to grant new trials in said superior courts on
proper and legal grounds; and in all cases
where a new trial shall be allowed, the
judge allowing the same shall enter on the
minutes of said court his reasons for the same. And the said superior courts shall have
appellate jurisdiction in such other cases as may be pointed out by law in cases arising
in inferior judicatories, which shall in no case tend to remove the cause from the
county
cases,

in which the action

originated.”
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Sec. 2. The judges shall have salaries adequate to their services,'
established by law, which shall not be increased or diminished during
their continuance in office; but shall not receive any other perquisites or emoluments whatever, from parties or others, on account of
any duty required of them.
Sec. 3. There shall be a state’s attorney and

solicitors appointed by

the legislature and commissioned by the governor, who shall hold their
offices for the term of three years, unless removed by sentence on

impeachment, or by the governor on the address of two-thirds of each
branch of the General Assembly. They shall have salaries adequate
to their services, established by law, which shall not be' increased or
diminished during their continuance in office.
Sec. 4. The justices of the inferior courts shall be elected by the
persons entitled to vote for members of the legislature, in such manner as the legislature may by law direct.
Sec. 5. The justices of the peace throughout this state, shall be
elected by the persons residing in their respective districts, entitled
to vote for members of the General Assembly, under such rules and
regulations as the legislature may by law direct.
Sec. 6. The powers of a court of ordinary or register of probates,
shall be vested in the inferior courts of each county, from whose
decision there maybe an appeal to the superior court, under such
restrictions and regulations as the General Assembly may by law
direct; but the inferior court shall have power to vest the care of
the records and other proceedings thereon, in the clerk, or such
other person as they may appoint, and any one or more justices of
the said court, with such clerk or other person, may issue citations,
and grant temporary letters, in time of vacation, to hold until the next
meeting of the said court; and such clerk or other person may grant
marriage licenses.
Sec. 7. The judges of the superior courts, or any one of them,
shall have power to issue writs of mandamus, prohibition, scire facias,
and all other writs which may be necessary for carrying their powers
fully into effect.
Sec. 8. Within five years after the adoption of this constitution,
the body of our laws, civil and criminal, shall be revised, digested,
and arranged under proper heads, and promulgated in such manner
as the legislature may direct; and no person shall be debarred from
advocating or defending his cause before any court or tribunal, either
by himself or counsel, or both.
Sec. 9. Divorces shall be final and conclusive when the parties
shall have obtained the concurrent verdicts of two special juries
authorizing a divorce upon legal principles. •
Sec. 10. The clerks of the superior and inferior courts shall be
elected on the same day as pointed out by law for the election of
the other county officers.
Sec. 11. Sheriffs may be appointed in such manner as the General Assembly may by law direct, and shall hold their appointments
for the' term of two years, unless sooner removed by sentence on
impeachment, or by the governor on the address of two-thirds of the
k

kk
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justices of the inferior court and of the peace in the county; but no
person shall be twice elected sheriff within any term of four years;
and no county officer after the next election shall be chosen at the
time of electing a senator or representative.
ARTICLE IV.

Sec. .1. The electors of members of the General Assembly $iall
be citizens and inhabitants of this state, and shall have attained the
.

age of twenty-one years, and have paid all taxes which may have
been required of them, and which they have had an opportunity of

paying, agreeably to law, for the

year preceding the election, and
shall have resided six months within the county : Provided, that in
case of invasion, and the inhabitants shall be driven from any county,

to prevent an election therein, such refugee inhabitants, being a
majority of the voters of such county, may meet under the direction
of any three justices of the peace thereof, in the nearest county, not
in a state of alarm, and proceed to an election, without having paid
such tax so required of electors, and the persons elected thereat
shall be entitled to their seats.
Sec. 2, All elections by the General Assembly, shall be by joint
ballot of both branches of the legislature ; and when the Senate and
House of Representatives unite for the purpose of electing, they shall
meet in the representative chamber, and the president of the Senate
shall in such cases preside, receive the ballots, and declare the person or persons elected.
In all elections by the people, the electors
shall vote viva voce, until the legislature shall otherwise direct.
Sec. 3. The general officers of the militia shall be elected by the
General Assembly, and shall be commissioned by the governor. All
so as

other officers of the militia shall be elected in such

manner

as

the

legislature

may direct, and shall be commissioned by the governor;
and all militia officers now in commission, and those which may be

hereafter commissioned, shall hold their commissions
usual residence within the division, brigade, regiment,

during their
battalion, or
company to which they belong, unless removed by sentence of a
court martial, or by the governor on the address of two-thirds of
each branch of the General Assembly.
Sec. 4. All persons appointed by the legislature to fill vacancies,
shall continue in office only so long as to complete the time for which
their predecessors were appointed.
Sec. 5. Freedom of the press and trial by jury, as heretofore used

in this state, shall remain inviolate; and no ex post facto

passed.

law shall be

Sec. 6. No person who heretofore hath been, or hereafter may be
collector or holder of public moneys, shall be eligible to any office
in this state, until such person shall have accounted for, and paid into
the treasury, all sums for which he may be accountable or liable.
Sec. 7. The person of a debtor, where there is not a strong prea

sumption of fraud, shall not be detained in prison after delivering
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bona fide all his estate, real and personal, for the use of his creditors,
in such manner as shall be hereafter regulated by law.
Sec. 8. Convictions on impeachments, which have heretofore taken

place, are hereby released, and persons lying under such convictions,
restored to citizenship.
Sec. 9. The writ of habeas corpus shall not be suspended, unless
case of rebellion or invasion, the publie safety may require it.
Sec. 10. No person within this state shall, upon any pretence, be

when, in

deprived of the inestimable privilege of worshipping God in a manner
agreeable to his own conscience, nor be compelled to attend any
place of worship, contrary to his own faith and judgment, nor shall
he ever be obliged to pay tithes, taxes, or any other rate, for the building or repairing any place of worship, or for the maintenance of any
minister or ministry contrary to what he believes to be right, or hath
voluntarily engaged to do. No one religious society shall ever be
established in this state in preference to another, nor shall any person
be denied the enjoyment of any civil right merely on account of his
religious principles.
Sec. 11. There shall be no future importation of slaves into this
state from Africa, or any foreign place, after the first day of October
next.
The legislature shall have no power to pass laws for the emancipation of slaves, without the consent of each of their respective
owners previous to such
emancipation. They shall have no power
to prevent emigrants, from either of the United States to this state,
from bringing with them such persons as may be deemed slaves by
the laws of any one of the United States.
Sec. 12. Any person who shall maliciously dismember or deprive
a slave of life, shall suffer such
punishment as would be inflicted in
case the like offence had been committed on a free white person, and
on the like
proof, except in case of insurrection by such slave, and
unless such death should happen by accident in giving such slave
moderate correction.
Sec. 13. The arts and sciences shall be promoted in one or more
seminaries of learning, and the legislature shall, as soon as conveniently may be, give such further donations and privileges to those
already established as may be necessary to secure the objects of their
institution ; and it shall be the duty of the General Assembly at their
next session to provide effectual measures for the improvement and

permanent security of the funds and endowments of such institutions.
Sec. 14. All civil officers shall continue in the exercise of the duties of their several offices during the periods for which they were

appointed, or until they shall be superseded by appointments made in
conformity to this constitution: and all laws now in force shall continue to operate, so far as they are compatible with this constitution,
until repealed: and it shall be the duty of the General Assembly to
pass alt necessary lawa and regulations for carrying this constitution
into full effect.
Sec. 15. No part of this
for that purpose, specifying

constitution shall be altered, unless a bill
the alterations intended to be made, shall
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have fyeen read three times in the House of Representatives, and three
times in the Senate, on three several days in each house, and agreed

by two-thirds of each house respectively; and when any such bill
shall be passed in manner aforesaid, the same shall be published at
least six months previous to the next ensuing annual election for
members of the General Assembly: and if such alterations, or any of
them so proposed, shall be agreed to in their first session thereafter
to

by two-thirds of each branch of the General Assembly, after the same
on three separate days in each respective house, then, and not otherwise, the same shall become a part

shall have been read three times
of this constitution.

We the underwritten delegates of the people of the state of Georgia,
chosen and authorized by them to revise, alter, or amend the powers and
principles of their government, do declare, ordain, and

ratify the several articles and sections contained in the six pages
hereunto prefixed, as the constitution of this state ; and the same
shall be in operation from the date hereof.
In testimony whereof, we, and each of us respectively, have hereunto
set our hands, at Louisville, the seat of government, this thirtieth
day of May, in the year of our Lord one thousand seven hundred
and ninety-eight, and in the twenty-second year of the independence of the United States of America;

great seal of the state to be affixed thereto,

and have caused the

INDEX.

A
ACCESSORY, defined, 14; before the fact, ib.; after the fact, ib.; rules
of common law concerning, ib. (n.)
ACCOUNTS, how proven in justices’ courts, 170; books of merchants,
when admitted as evidence, 133.
ADMINISTRATION, application for, to whom made, 250; not to be
granted to any but citizens, ib.; rules to be observed in
granting, 250, 273; where to be granted, 273; not to be
granted pending appeals, 269 ; when and how to be granted
to creditors, 251; when to be granted with the will annexed, 266, 273 ; administration de bonis non, 266.
ADMINISTRATOR, (See Executors and Administrators,) shall take
oath, 253; and give bond, ib.-; liability of securities of, 254;
shall not be sued within twelve months, 258 ; how suits are
to proceed that were begun in the lifetime of the intestate,
ib.; shall give notice to creditors, ib.; the effect of such
notice, ib.; in their own wrong, how chargeable, 259 ; duty
in making appraisements, 252 ; how far chargeable thereon,
252, 253; how debts shall be paid, 251, 252, 253; what
debt3 shall be sued for, 251.
ADMINISTRATOR with the will annexed, shall take an oath and give
bond, 273, 276.
ADULTERY and Fornication, how punished, 57; on indictment for, what
must

how

be proved, ib. (n.;) dower of the wife forfeited by, ib.;
punished in England, ib.

AFFIRMATION, shall be valid as on oath, 382; how to be made, ib.
AFFRAY, definition and punishment, 51; what acts (words will not)
amount to an

affray, ib. (n.;) how distinguished from

a

riot,

ib.; how to be suppressed, ib. (n.)
AIDING

an

escape, (See Escape,)
matters, 13.

what shall constitute aiding in criminal

ANSWER, what it shall contain, 147.
APOTHECARY, selling without license, how dealt with, 59, 60.
APPEALS, from decisions of the court of ordinary, 269; in justices’
courts, 168; in other courts, 146, 149, 296.
APPRAISEMENTS, when to be made, 252, 253 ; may be given in evidence to prove the value of property, 253; but shall not be
'
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binding, 252, 253; shall be returned by guardians for
idiots, &c., 255.
APPRAISERS, shall be respectable freeholders, 253 ; their oath, 252.

APPRENTICE, how to be educated and treated, 277, 278

; may be removed from the custody of master and bound elsewhere, ib. ;
doctrine of the common law in relation to apprentices, 278,

279, 280.

ARREST, defined, 89; who may be arrested, ib.; some exceptions as to
time, place, and circumstances, ib.; grounds of an arrest, 90,
91 ; causes of suspicion that will justify an arrest, ib.; arrest under United States authority, 91; authority and lia-

bility of private

in making arrests, ib.; of a constaa coroner, ib.; a justice of the
peace, ib.; how an arrest must be made, 93,.94 ; when it
may be resisted, 94; when doors may be broken, 94, 95,
96 ; duty of the arresting officer where the party is in custody in a civil suit, 96 ; how far the arresting officer may
take the word of the prisoner, ib.; his power and liability
in making a second arrest, ib.; when the arresting officer
may kill the party, 19 ; when the arrest is made, how the
officer shall proceed, 97 ; if no jail in the county, what
must be done, ib.; arrest may be avoided, and how, 83.
ble, 92; of

a

persons

sheriff, 93;

ARSON, definition, 26; degrees and punishment, 26, 27; rules of the
common law in defining the offence, 26, (n.;)
burning one’s
own

house is not arson,

proviso, ib.;

an

important query, ib.

ARRAIGNMENT, prisoner how brought up, 124 ; indictment to be read
to the prisoner when arraigned, 123,124; arraignment shall
be entered on the indictment, 124; and may be recorded at

any

time, ib.

ASSAULT, defined, 23; what acts make an assault, ib. (n.;) bare assault, how punished, 24; what may justify, 130; assault
with intent to murder, 24; with intent to rob defined, ib.;
*

how punished, ib.; with intent to spoil clothes, ib.; under
colour of office, 46 ; with intent to commit rape, 23 ; the
effect of proving an actual rape on an indictment for this

'

offence, ib. (n.;) no person shall be convicted of an assault
who perpetrates the crime, 129.
ATTACHMENTS, (in justices' courts, see p. 3, c. 2,) grounds upon
which they may issue, 317; form of issuing, 317, 319;
how served and returned, 306; may be served on Sabbath
in certain cases, 516 ; first served, first satisfied, 310 ; bond

of attaching creditor may
*

be sued, and when, ib.; how goods
be replevied, 306, 310, 311 ; replevy bond, ib.; goods
not replevied, how disposed of, 306, 307; judgment against
garnishee, 307, 308 ; proceedings where property of absent
creditors lies in different counties, 308 ; proceedings where
property is claimed by a third person, ib.; land not subject
to attachment issuing from another county, ib.; claims to
may

land levied

on under attachment, where tried, ib.; claims
property levied on under attachments returnable to justices’ courts, where tried, 314, 315; garnishee returning

to
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property, how it shall be

disposed of,, 309 ; suits shall not

abate

by death, how they shall proceed, ib.; when a witness resides out of the county, how his testimony shall be
procured, 310 ; judgments on attachments shall not have
precedence of other judgments, ib.; suits by attachments,
how defended, ib.; defendant may plead set-off, though
not due, 312; attachments may issue pending suits, ib.;
garnishments may issue pending suits, 312, 313; may
issue after judgment, and how, ib.; proceedings against
defaulting garnishees, 313 ; money collected, how disposed
of, ib.; laws regulating attachments extended to mayors’
courts of Augusta and Darien, ib.
ATTORNEY AND SOLICITORS GENERAL, their duty in prosecuting, 123.
ATTORNEYS at law, how admitted, sworn, and commissioned, 147,303;
shall not attempt to explain after being fully heard, 147;
shall enter acknowledgment where money is received in
satisfaction of judgment, 'penalty, ib.; how their writs shall
be indorsed, 148 ; shall not be taken as bail or security, ib.;
no person debarred from making his own defence, 303;
attorneys shall pay cost in certain cases, ib.; retaining
clients’ money, may be struck from the list, ib.; and shall
pay twenty per cent, on money not promptly paid over, 196;
contracts for fees void where they neglect their duty, 303,
304 ; their tax fee, 304.
'

ATTORNEYS in fact,

sales made by, valid, 304; form of a letter of at-

torney, ib.

B

BAIL, criminal, definition, 105; distinction between bail and mainprise, 98 ;■
who are bailable, 105; who are not, 105, 106; power of
the judges of the superior court to bail, 106, 120 ; laws of
United States respecting bail, 106, 112; in what cases jus-tices of the peace may, or may not, let to bail, 106 ; in what
cases bail may not be refused, ib.; in what cases two justices
should sit, 107; the sufficiency of bail, 103, 107; consequence of taking insufficient bail, ib.; party may be released
by giving bail after commitment, ib.; refusing bail when it
ought to be allowed, 107, 108 ; the party bailed is still, in

supposition of law, in custody of the bail—hence the power
of the bail to deliver the prisoner to jail at any time, 108*
bail shall not be given more than twice, ib. f proceedings
against bail, 111, 112; sheriff may, under bail process,
pursue and arrest in another county, 204 ; and a constable
may in another district, 190; bail bonds how taken, 197,
202; how bail may be discharged in certain cases, 148,
BAIL in civil

cases,

the nature of bail in civil

cases,

109, 110; mode of

procuring, 108, 109; proceedings of plaintiff against bail,
109, 110; the issue of scire facias regulated, ib; maybe
required pending suit, 110; proceedings in such cases, 110,
111; may be required by attorneys, 112; may be ser.ved
on Sabbath in certain cases, 316 ; having paid the debt of
principal may control execution, 342.
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BAIL, in Justice's Court, 171.
BAKER, Brewer, &c., selling unwholesome provisions, 59.
BANKS, how taxed, 242, 243; subject to garnishment, 316.
BANK OFFICERS, duty and liability of, in management of banking in'
stitutions, 37, 38.
BANK STOCK, liable to execution, 205.

BARRATRY, definition and punishment, 49 ; how the indictment may be
laid for this offence, ib. (n.;) rule of evidence, ib.; barrators
may be bound to the good behaviour, ib.
BASTARDY, who shall be deemed bastards, 319; proceedings against
putative fathers and mothers, 62, and 320, 321 ; duty of
inferior court in suing bonds given to maintain bastard children, 320; bastards ought to be bound out, 278; mother
accused of murder of bastard and acquitted, may be found
guilty of concealment if the facts warrant it, 21.
BATTERY, definition and punishment, 24 ; what shall justify, 24, 130 ‘T
the legal acceptation of the term “ to beat," 24.
BEACONS and Buoys, destruction of, how punished, 67.
BEHAVIOUR, surety for, (See Warrants.)
BENEFIT of clergy abolished, 126.
BESTIALITY, definition and punishment, 23.
BETTING, (See Gaming.)
BIGAMY, (See Polygamy.)

BOAT OWNER,

(See Slaves.)

BONDS, of officers, (See the respective officers,) vn claim cases, how

re-

coverable, 201.
; by the common law, 45 ; various
kinds, punishment of persons bribing and bribed, ib.; what
completes the offence, 44 ; who may be a witness, ib.;

BRIBERY, definition of by statute, 44

bribery in elections, 45 ; and see Elections.
BRIDGES, (See Roads, &c.)
BURGLARY, may be committed in the day or night, 27 ; punishment, 28 ;
rules of the common law as to what does, and what does
not amount to burglary, 27.
BUTCHER, or other person selling diseased meat or other unwholesome

provisions, 59.
BUYING stolen goods, 47; how proven, 48; defendant may
the guilt of principal, ib.; buying a vote, 63.

c
CASTRATION, punished with death, 22.
CATTLE, (See Marks and Brands.)
CATTLE-STEALING, (See Larceny.)
CERTIORARI, the nature and power of the writ, 324
.

;

disprove

how and when

allowed, 324, 325; the effect of the writ, 325; how the
return shall be made, 325, 326 ; forms of the petition, writ,
&c., 326, 327; rules of the superior court concerning, 148.
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CHALLENGE, punishment for sending and accepting, 51, 52
the

;

carrying

of jurors, -224-227.
CHEATING, various practices denominated cheating, and how punished,
same

knowingly, 52

64, 65, 66
of the

;

;

rules of the common-law concerning the nature

offence, 65.

CLAIMS, (See Attachments,) to property intended to be sold by executors or administrators, how to be filed, served, and transmitted, 264, 265 ; duty of the clerk of the court of ordinary
therein, ib.; to property levied on by sheriff, how disposed
of, 199,201 ; to slaves levied on by execution from justice’s
court, how returned and tried, 201 ; other property, 191 ;
to
property levied on as the property of defaulting tax collectors, how tried, 242 ; to property levied on under attachreturnable to justice’s court, how returned and tried,
173, 174, 175; rules of court respecting trial of claims,
148,149.

ment

CLERGY, benefit of, abolished in Georgia, 126.
CLERKS, Court of Ordinary, shall be known only as such, 250 ; how
and when elected, 280 ; how removable, ib. and 207; shall
give bond, ib.; and take an oath, 249 ; vacancies how
filled, 280 ; may open and adjourn the court in certain
cases, 206; shall keep a docket of the names of persons
liable to make returns, 267, 281 ; shall record proceedings
of the court, and when, 292, 293 ; duty upon application
for administration, 250 ; may grant temporary letters of administration, ib.: shall record births, 280; such record
made evidence, 281; shall record bonds of administrators
and guardians, ib.*; may grant marriage licenses, ib. ; and
record them, ib.; may be appointed guardian in certain
270 ; may be appointed administrator in certain
271; where they shall keep their offices, 297 ; shall
deliver records to their successor, 45, 46 ; liable to be ruled
cases,
cases,

after

retiring from office, 204.

CLERKS, Superior and Inferior Courts, how and when elected, 193;
within what time to apply for their commission, 298; must
qualify, and within what time, 291 ; must give bond and
take an oath, 292 ; may appoint a deputy, ib.; where to
keep their office, 297; shall record proceedings in civil
and when, 292, 293

; penalty, ib.; signing the minduty in issuing process, 293, 296 ; subpoenas,
293 ; and in summoning juries, ib.: shall pay over county
funds, and to whom, 295 ; shall lay before the inferior court
an account of
county funds, &c., 294 ; shall keep subpoena
cases,

utes, 292 ;

and criminal

dockets, 297; liable to pay twenty per cent,
money collected and not paid over, 196
shall keep
their records in well-bound books, 298 ; various duties under
rules of court, 149 ; shall deliver over their records, &c.,
on

upon going out of office, 298 ; penalty for default, 45, 46 ;
how removed from office, 207 ; may be ruled after out of

office, 204.
CLERK, Superior Court, shall record deeds, 294
L

1 1

;

but not deed for
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manumitting slaves, ib.; shall record receipts given for
county funds, 295 ; penalty for omitting certain duties, ib.;
shall adjourn court in certain cases, and how, 298 ; duty in
drawing and selecting jurors, 220, 221 ; shall note the appearance and default of jurors, 221; shall record receipts
of

final settlements of executors, administrators, and guardians, 270; fee for such services, 271 ; shall inform the
^

keeper of the penitentiary of convictions, 126
over

;

shall

pay

fines, and to whom, 125, 126.

CLERKS, Inferior Court, shall receipt for money paid to them for the
county, 295 ; shall lay before the grand jury statement of
the county funds, and when, 295, 296 ; books showing
state of county funds may be inspected, 296 ; clerk’s fee
for such inspection, ib.; shall keep account with county
treasurer, 230 ; duty in receiving tax returns, 237 ; may
adjourn court in certain cases, and hov?, 298 ; duty in relation to registering the names of free persons of colour, 353,
356 ; shall claim estrays levied on under, execution, 347.
CODICIL, how made, 274.
COMMISSIONERS

to divided estates, their duties, their oath, 260.
COMMISSIONS, how divided among executors and administrators, 269.
COMMITMENT, party not offering bail may be committed, 101; to
what jail the prisoner must be sent, 102; what the commitment must contain, and how framed, ib.; defect of legal

precision in the commitment shall not justify a discharge of
the prisoner, 102, 120 ; the prosecutor must give bond to
prosecute before commitment, 103; magistrate may bind
witness, ib.; and commit them in
bail, ib.

over

case

of refusal of

COMMON BARRATRY, (See Barratry.)
COMMUTATION of punishment, when allowed, 127 and 414.
COMPOUNDING felony, how punished, 48 ; other offences, ib.

CONCEALING, (See Harbouring and Concealing,) woman concealing
death of child, 21; concealing crime generally, 14, 76,77 ;
feme covert concealing her husband, not punishable, and
why, 14.
CONFESSING judgment, Sfc. unlawfully* how punished, 46.

CONFESSION, how to be taken, 138.
CONSPIRACY, definition and punishment, 48; what proofs necessary on
indictment for, ib.; must be by two persons at least, ib.
CONSENT, must be in writing, 161.
CONSTABLE, how and when elected, 189; vacancies how filled, ib.;
shall take an oath and give bond, ib.; bond how sued, ib.;
the proper officer of justice’s court, 190; shall summon all
juries for justice’s court, ib.; how a civil warrant or summons shall be served, ib.; how served when the
justice or
constable is

a

party, ib.;

authority and liability in making

arrests, 92; may execute bail or criminal process out of
his district in certain cases, 190; shall not levy on negroes
or

real

estate

when there is any

other property, 191; when
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such

levy is made, what to be done, ib.; shall levy attach-

ments
.

and how, ib.; slaves levied on and claimed, how and

where returned and tried, ib.; duty generally, and penalty
for neglect, ib.; how proceeded against for neglecting to

pay over money, 191, 192 ; shall be compensated for carrying property to place of sale, 190, 191; shall notify the
clerk of the inferior court upon levying upon an estray, 847;
refusing to receive a prisoner, 47 ; liability of, in general,
195; permitting any escape, 47; not paying over money,
shall pay twenty per cent., 196; duty in levying on bank
stock, 205 ; on personal property under tax execution, 206 ;
fees, 102 ; additional fees in cases of coroner’s inquest, 216.
CONTEMPTS, powers of courts to punish for, 74 ; justices’ courts, 171.
CONTINUANCE, rules of court relative to, 151.
CONTRACTS, implications of the law in relation to, 59.
CONVICTS, how to be conveyed to the penitentiary, 126; insanity of
convicts after trial, execution of sentence delayed, 127, 128 ;
pregnant females, execution delayed, 128.
CORONER, how elected, commissioned, and removed from office, 211;
how sworn, 213 ; shall give bond, 216 ; may be ruled after
going out of office, 204 ; shall execute his office in person,
211; when to be sent for, 211, 213; manner of issuing
precept for summoning the jury, 213, 214; body may be
dug up, and within what time, 211, 212; where the inquisition may be taken, 212 ; how far the coroner may inquire,
212, 215; such inquiry must be public, 212; may amend
his inquisition, ib.; inquisition may be traversed, 213;
when and how to be returned, 215; coroner acting corruptly, what shall be done, 212 ; shall charge the jury, 213,
215; shall take inquests of deaths in prisons, unless, &c.,
213 ;'shall return defaulting constables, 214 ; how jurors
shall be sworn, their oath, ib.; may command the attendance of witnesses, their oath, 215 ; shall put the evidence

in

writing, bind over witnesses, and certify the same, ib.;
be fined for neglect, 216; shall summon jurors in superior or inferior courts when the sheriff is disqualified, 221;
may arrest felons, 93; liability in not paying over money,
may

196 ;

fees, 216, 243.

COST, property of persons

arrested

on

criminal charge to be secured to

pay cost, 144; all property of such liable for cost in case
of their conviction, ib.; mode of settling cost in such cases,
144 and 145 ; who shall pay where the party is discharged,
101 and 123 ; on verdicts under thirty dollars shall not exceed the cost in justice’s court, 169 ; who shall pay cost in

justices’ court's, ib.; when allowed on younger judgments,
205; how recovered by plaintiffs in certiorari, 176; mode
of taxing and collecting cost altered, 298.
COUNTERFEITING, (See Forgery and

Counterfeiting,) counterfeiting

brand or mark required by law, 65; punishment.for
making counterfeit coin, 40 ; how far it must resemble the
any

real coin

to

constitute the offence, ib.
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COUNTS, form

of, in indictments, 122.
paid to county treasurer, 230.

COUNTY FUND, shall be

appointed, and by whom, 230; shall
give bond and take an oath, ib.; his duties generally, 230,

COUNTY TREASURER, when

231; his fees, 231.

COURT, how to exercise the discretion given by the penal code, 126 and
74 ; shall make special reports to the governor of defects,
&c., in the penal code, 126 and 127; shall give in charge
the grand jury at the opening of each term the acts concerning gambling, 58; and the law against trading with
slaves, 73 ; duty where sentence has not been executed at
the appointed time, 128.
COURTHOUSES, how to be built and repaired, 329.
CRIME, defined, 11 ; done by misfortune or accident, not criminal, 13 ;
intention, how manifested, 11; who are incapable of commining crime, 11, 12; persons advising, &c., such to commit crime, how punished, 12; feme covert, acting under
threat of her husband, not punishable, husband’s punishment in such case, 12 ; slaves committing crimes not
capital by coercion, not liable, liability of the person coercing,
13; other persons committing crimes under threats, ib.;
drunkenness no excuse for crime, ib.; danger of concealing
crime, 76 and 77; capital crime shall not be atoned for by
to

substitute, 210.

D
DEAD bodies, removal of illegally, how punished, 62.
DEBTS, order in which executors and administrators shall discharge
debts, 258.
DEEDS, how proven and recorded, 334, 335; where to be recorded, 294 ;
deeds of manumission shall not be-recorded by any public
officer, ib.; deeds recorded, though not within the time
prescribed by law, shall, if duly proven, be received in evidence, 334, 335; deeds not be denied but on oath, 133;
copies of lost deeds may be read in evidence, 334, 335;
deeds, (other than mortgages,) when recorded, 334 ; witness to deeds must be produced—proviso, 130, 131
; various opinions and decisions respecting the proof and records
of deeds, 335 ; destruction of deeds, &c., how punished,
66 ; form of deeds, 335.
*

DEFENCE, self, and relations, 19 ; of habitation, 20.
DETAINER, (See Forcible Entry and Detainer.')
DISCRETION, the court in exercising it, to pay regard to the recommendation of the jury, 120 ; of the court in commutation of
punishment,’127; general limitation of the court’s discretion, 74.
DISFIGURING the privates, 22.

DISFRANCHISEMENT, penitentiary convicts disfranchised, 129.
DISTRIBUTION, application for, where made, 260 ; statutes regulating
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distribution and descent, 260, 261, 262

;

mode of making

distribution—duty of commissioners, 260 ; distributee shall
give a refunding bond, ib.; husband shall enjoy wife’s whole
estate without distribution, 262; and vice versa, ib.
DISTURBING the peace, 50.
DOCKET, rules of court respecting, 151, 152 ; sheriff shall keep execution

docket, 206

make

returns to

;

docket of the

names

the court of ordinary,

of persons liable to

267.

DOCUMENTS, offences relative to, 45, 46.
DOWER, (See Distribution,) of what dower shall consist, 338, 339;
dower restricted, 340 ; election of dower, 339 ; dower forfeited by adultery, 57 ; form of a petition for dower, 840 ;
mode of assigning dower, 339, 340.
DRUNKENNESS, no excuse for crime—proviso, 13.
DUELLING, how punished, 52 ; public officers having knowledge of an
intended duel and not endeavouring to prevent it, how punished, ib.
DURESS, by jailer, 45; (and See Jailer.)

E
EAVES-DROPPERS, adjudged to be nuisances, and how punished
common

at

law, 62.

when held, ib.; hours
opening and closing polls, ib.; what officers may attend,
ib.; who may superintend, ib.; how to be conducted, 362;
qualification and liability of voters, ib.; duty of managers
in making and transmitting returns, 363; responsibility of
superintendents, 365; elegibility and liability of candidates,
ib.; mode of contesting seats in the General Assembly, 366.
For election of county officers, See their respective titles.

ELECTIONS, general, ascertained by ballot, 361 ;
of

EMBRACERY

defined—how punished, 49.

ENDORSERS, (See Securities,) placed on a footing with securities,
341 ; notice not necessary to bind them—proviso, ib.;
may
be sued in the same action with the principal, ib. ; may require the holder to proceed to collect—effect of such requirement, ib.
ENGROSSING, offence of, abolished, 64 ; nature of the offence, ib.
ENTRY, (See Forcible Entry and Detainer.)
EQUITY, rules of practice in, 150, 151.

ESCAPE, aiding

of prisoner from jail, how punished, 46, 47;
custody of officer, 47 ; of convict from penitentiary,
ib.; penitentiary officer permitting, ib.; how the officer
having custody may be charged with an escape, 209 ; when
the party escaping may be lawfully killed, 96, 97; convicts '
escaping from the penitentiary, where tried, 126.
ESTATES, real and personal, on the same footing as to distribution, 250.
260,261 ; laws regulating distribution and descent of estates, 202, 203; may be sold under order of the court of
ordinary, and how, 263 ; mode of dividing estates, 260,
from

escape
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may be taken up, and how tolled, 343 ; duty
liability of the taker up, 343, 344, 345, 346, 347; his
compensation, 346, 347 ; duty and liability of the justice of
the peace, 343, 344, 345, 346, 347; his commissions on
sales, 346’; his fees, ib.; clerk’s duty and liability, 344,
345, 346, 347; his fees, 345, 347; sale of estray horses,
&c., 345: of neat cattle, ib.; proceeds, how disposed of,
330, 346; how expenses are to be paid, 345; privileges of

ESTRAYS, what animals
*

■

_

and

the owner, 346.

EVIDENCE, (See Witnesses, Interrogatories, and Justices’ Courts,)

generally, the party making the affirmative allegation is required to prove it, 130; of the nature and degree of evidence, 130, 131; hearsay, 131 ; evidence of deceased persons,ib.; admissions and confessions, ib.; presumptive evidence, 131, 132 ; records, 132 ; when verdicts become evidence, ib.; competency and incompetency of witnesses, 136,
137; person who has betted with another shall be compelled to give evidence, his confessions not to be given in
evidence against him, 58.
EVIDENCE.—In civil actions:—

Concerning the production of original deeds, 132 ; courts
may compel the production of testimony, 133, 135, 136;
proof of note of hand, 133 ; books of merchants, when admitted as evidence, ib.; attestation of public officers, ib.;
of public notaries, 134 ; laws U. S. respecting admission of
evidence from
In criminal
'

one state to

another, 134, 135.

cases:—

Opprobrious words

may be

given in evidence in justification

of assault, or assault and battery, 130; what degree of evidence necessary on indictments for perjury, 44 ; what on
indictments for buying stolen goods, 47; what for barratry,

49; what for polygamy, 56 ; in cases of conviction for
felony, evidence to be recorded, 125; plea of “guilty” not
to be given in evidence against prisoner who may afterward retract, 123, 124.
EXAMINATION, when the examination ought to be taken, 98; how to
be conducted, 99, 100 ; must be put in writing within two
days, 98, 99 ; when taken, how to be disposed of by the
magistrate, 101 ; the English statutes regulating examinations, 98 ; powers of the magistrate, 99, 100 ; the examination of the prisoner, how taken, the effect of it, 100 ; the

party may be verbally remanded pending the examination,
98 ; the discharge of the prisoner, 101; who shall pay the
cost, ib.; on return of warrant to
what to be done, ib.

EXCEPTIONS to the form

search for stolen goods,

of the indictment, when to be made, 122 ; rule
respecting, 152.
EXCITING insurrection of slaves, 15.
EXECUTION of sentence of death shall be by hanging publicly, 126 ;
when it may be delayed and reordered, 127, 128 ; when
execution has not been done according to judgment, what
must be done, 128 ; judge to fix the time and place of exeof court
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when to issue against bail in civil cases, 109 ;
directed, 296 ; may be stayed, and how,
ib.; may issue against either the property or the body, 198 ;
when against the body, may be returned, 199 ; how
they
shall bind property, 296, 297; may be transferred, 199 ;
issuing illegally, what shall be done, 200; which shall be
first satisfied, 296,297; when paid by securities, what done,
297, 199 ; paid off, shall not be again collected, though
kept open, 199 ; levied on property that is claimed, what
shall be done, ib.; form of, in justice’s court, 185.
EXECUTORS, what, and how appointed, 276 ; how qualified and within
what time, 272 ; may be compelled to give security in certain cases, 266; a debtor being appointed executor, the
debt not extinguished, 273 ; shall be entitled to no beneficial interest other than their commission, ib.; may be
compelled in courts of equity to disclose transactions becution, 128

;

how issued and

tween themselves, 262.
EXECUTORS AND ADMINISTRATORS, shall show the appraisers

all the goods and make an inventory, 252 ; shall not take
goods at the appraised value, ib. ; how far they are chargeable, ib.; in their own wrong, how chargeable, 259 ; bonds
of, to be recorded, and where, 281 ; securities of, may be
sued in the same action, 254 ; proceedings of, in prosecuting
suits commenced in the lifetime of their testator or intestate,
258 ; shall make oath to plea denying evidence of debt,
152; shall not be sued within twelve months, 258; shall
give notice to creditors, the effect of such notice, ib.; shall
discharge debts according to dignity, 238, 258, 259; how
they shall bury their testator or intestate, 258; shall make
annual returns,'260 ; may sell real estate and slaves under
order of court, 263 ; may be directed by the court to make

titles, and how, 265, 266 ; securities of, how relieved, 266,
267; waste and mismanagement of, how remedied, 267;
insolvency of securities, how remedied, ib.; what shall be
their commissions, and how apportioned, 268, 269; may
sue for additional compensation, 269 ; removing to another
county, may remove the record and make their returns in
the county of their residence, ib.; final receipts of, how to
be attested and recorded, 270 ; copy may be received in

evidence, 271

; may be discharged when their administracompleted, and how, 270.
EXHUMATION, illegal, how punished, 62.
EXTORTION, what, and how punished, 50; sending threatening letter
for purposes of extortion, 49, 50.

tions

are

F
FACTOR, commission merchant, &c.,
FALSE

converting goods, &c., 36.

imprisonment, definition, 24 ; punishment, 25; rules of the common law as to what circumstances will, and what will not
constitute the offence, 24, 25 ; what must be proved by the
prosecutor,

and what by the defendant, ib.
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personification of another, and obtaining goods, &,c. thereby, 65

,

in

answering interrogatories, &c. &.C., 66.
FALSE representation of one’s credit, and obtaining security, &c. thereby, 66.

swearing, defined, 43 ; punishment, ib.
FEES of justices of the peace, 167 ; of constable, 192 ; of sheriff, 207 ;
of jailer, 211; of coroner, 216; of jurors, 227 ; of receiv-

FALSE

ers

of tax returns,

court

233; of tax collectors, 244 ; of clerk
of clerk superior and inferior courts,

of ordinary, 290 ;

299, 300 ; of attorneys, 304;
and
fees

of executors, administrators,
guardians, 268, 269 ; laws regulating the taking of
by public officers, 50, 301.

FELONY defined, 13.

FENCES, what shall be a lawful fence, 348; stock shall not be hurt for
breaking into an enclosure not lawfully fenced, 348, 349 ;
maliciously setting fire to, or burning a fence, how punished,
,

67.

FERRIES, (See Roads, Bridges, and Ferries.)
FI. FA.

(See Execution.")

FINES inflicted by the court, when to be

paid, 126.
FIREWORKS, making, selling, or throwing in the streets, indictable at
common law, 62.
FORCIBLE entry and detainer, defined, 54 ; remedy for these offences,
55; punishment, 54 ; rules of law as to what shall constitute these offences, ib.
FORESTALLING, offence of, abolished, 64 ; nature of the offence, ib.
FORGERY and counterfeiting, (See Counterfeiting,) forging or counterfeiting any public document, 39; any other document,
39, 40, 41, 42 ; the great seal of state or any other corporate seal, 42 ; altering, 41, 42 ;
paying away, ib. ; having
in possession counterfeit notes, &c. 41 ; having in
possession machinery for counterfeiting, ib.; drawing or
accspting a bill, dz-c. in a fictitious name, 42; signing his own
name and representing himself to be another
person of that
name, ib.; obtaining money, goods, &c., by counterfeit letter, &c. ib.; rules of common law as to what shall be
deemed forgery, 39, 40.
FORMS.

Apprentice—The indenture,

289
ib.
317
318
ib.
319
ib.
ib.

-

The master’s bond,
Attachments—The oath
The bond The attachment Summons of garnishment
The levy
...
The advertisement

Attorney—Attorney’s commission

-

Power of attorney
Bail—Affidavit to obtain a bail warrant

-

147
304
117
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Bail bond in civil cases
Bail bond in criminal cases

Bastardy—Voluntary examination of a

woman

tard
Examination after the birth
Warrant to bring one suspected to

-

118

-

117

with child of a bas321

-

ib.

-

be with child of a

bastard, before a justice
against the-reputed father

ib.

Warrant

822

-

Recognisance to appear
Mittimus
....
Bond of indemnity
Certiorari—Petition for
...
The oath
...
The certificate
...
The writ
...
The return
...
Claims—Affidavit claiming property levied on
Bond for thp forthcoming of property when the claimant wishes to take or keep possession
Affidavit to obtain a warrant for the-restoration of the

ib.
323

-

ib.
326
ib.
327
ib.

-

-

ib.

-

186

-

possession of personal property

ib.
187

....

The warrant in such case
.....
ib.
The bond of the person to whom possession is given - 188
The commitment, where the defendant refuses to produce the property
186
The oath of a person commencing suit for the recov-

of personal property, to compel the defendant to
give security for the forthcoming of the same at the

ery

termination of the suit
The bond in such case
Commitment—Of any criminal
Deed—Form of a deed
Deed of mortgage
Bill of sale for personals
Demand—Form of a demand upon officer to pay over money
Dower—Petition for dower
......

Relinquishment of dower

....

Election—Certificate to accompany consolidated returns
Certificate to accompany other returns The directions of returns
....
Examination—Of a person accused of any criminal matter
Information of a witness
....

Execution—Against the property
Against the body

....

-

-

-

-

-

302

-

340
336

-

-

364
ib.

-

ib.
112

ib.
-

301

-

ib.
185
282

.....

In justices’ courts
.....
Executors and Administrators—Administrator’s bond
,

208
ib.
112
335
337
338

-

Letters of administration

....

Bond of administrator and will annexed
Letters testamentary
.....
Warrant of appraisement
....

Inventory and appraisement

-

283

-

284

-

286

ib.
ib.

...

Account of sales Forms of returns of accounts current
m m m

-

287
288

-

-

s
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Receipt for a legacy
....
Guardians—Bond of guardian
....
Letters of guardianship ...
Insolvent Debtors—Notice to creditors
...
Bond where a person is taken with ca. sa.

-

.

Interrogatories—Form of commission

-

ib.
-

372
ib.

150
141 to 143
-

...

Directions for executing
In justice’s court -

■

Marriage—Form of

For one charged as the father of a bastard,
fails to comply with the law
For one charged with any criminal matter

184, 185
-

ceremony
....
Mittimus—For want of surety for good behaviour
For want of surety for the peace

•

-

290

115
116

and who
-

323

-

337

112

Mortgage—Deed of mortgage
....
Recognisance—To prosecute and give evidence
Of a witness to appear and give evidence

'

289
285

-

113

-

114

ib.

Of a witness for the state
...
Without securities
....
For the peace and good behaviour -

-

115

ib.

146
appeal .....
Rent—Proceedings against a tenant that holds over his lease 390, 391
184
Subpoena—For a witness

Upon

an

■

-

Duces tecum

-

Supersedeas—Form of a supersedeas
Testimony—Petition to take testimony -by commission de bene
-

116
143

esse

The affidavit
......
Warrants—Oath to obtain warrant in any criminal matter Warrant to apprehend a burglar
...

person

charged with

“

“

“

“
<C

“
“

to

143

apprehend

a person

rape

larceny

ib.
•

.

84

ib.

«

arson

85

cheating

ib.
ib.

vagrancy

who has made an escape

Search-warrant
Oath of one that craves surety of the peace
Warrant for the good behaviour
For peace or good behaviour .
Warrant for a witness
....

FREE PERSONS OF COLOUR, trial of,

83

ib.

86
ib.

.

87

ib.
.

88

ib.

(See Trial of Slaves, &c.,)
claimed, may

shall not be sold into slavery, 359 ; being
sue for their freedom, and how, 349; the

effect of such
suit, ib.; duty of the guardian pending the suit, 350; may
be bound out in certain cases, ib.; how such apprentice
shall be used, ib.; remedy against master for ill usage, ib.;
may have guardians appointed, and how, ib.; guardian shall

give bond—his compensation, 351 ; shall not be credited
without a ticket from guardian, 359 ; guardian not personally liable for debts of his ward, and may resign at any
time, 350 ; shall be liable to do public duty, 354 ; shall
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not

hold real estate, ib.; shall have their names

registered,

and how, 353, 356; neglecting to do so, shall not remain
in the state, 354 ; punishment for transferring certificate of

registry of freedom, 356 ; carrying them out of the state
without such certificate, how punished, ib.; provision respecting minors, ib. ; proceedings against free persons of
colour illegally coming into the state, 352 ; respecting the
arrival of coloured seamen, 357, 358; vessels arriving in
this state, them on board shall perform quarantine, 357,
358, 359 ; regulations in such cases, 358, 359; shall not
use or carry firearms, 360 ;
proceedings.in such cases, ib.;
prohibited from preaching but on certain conditions, 369,
360; shall not be taught to read and write, or employed to
transact business requiring such knowledge, 72, 73 ; proceedings and suits respecting free persons of colour, where
cognizable, 355, 356; duty of the justices in such cases,
355 ; powers and duty of the superior court in such cases,
855, 356; jurisdiction of city councils and other corporate
town authorities, 359; how the courts shall construe the
law respecting, 356 ; warrants issued against free persons
of

colour, how to be returned, ib.

6
GAMING, keeping gaming houses or rooms, how punished, 58 ; keeping
or using faro-table, &c., ib.; punishment for
playing or
betting, ib.; officer authorized to break open room where
he suspects gambling, 69 ; duty of the judge of the superior court to give in charge to the grand jury the laws relative to gambling, 58.
GARNISHMENT, (See Attachment,) how served and answered to, 306,
314 ; applicants for, shall give bond, &.C., as in cases of
attachment, 314 ; garnishee shall not be compelled to answer out of his county, 309 ; how served and returned,
where defendant resides out of the county, 314 ; when he
shall answer, and how garnishment may be dissolved, 314,
315; garnishee returning property, how it shall be disposed
of, 309; garnishment may issue pending suits, and how,
313 ; after judgment, and how, 312, 313 ; may issue in all
cases, 317 ; banks, &.C., made subject to garnishment,
316 ; proceedings against defaulting garnishees, 313, 316 ;
judgment against garnishees, 307.
GENERAL ELECTIONS, (See Elections.)
GRAND JURY, (and See Jurors,) of what number they shall consist,
221 ; how selected and drawn, 221, 222; their oath, 224 ;

legislative construction of their oath, ib.; secrecy of their
proceedings, and the reason for it, 227 ; how far they shall
inquire—the nature, degree of evidence they may require,
227,228 ; witnesses compellable to appear before them and
give evidence, 228 ; how they are sworn, 125 and 229 ; the
finding of the jury, 229, 230 ; their protection, 229 ; the
return of the bill, ib. ; of defective findings, 230; shall
allow

or

disallow insolvent list of

tax

collector, 239; but
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after execution has issued against him for default, ib.;
shuU retain a copy of insolvent list, and how dispose of it,

not
*

ib.;
view
296.

may
an

recommend the levy of an extra tax, 241; shall
funds annually, 231, 295,

exhibit of the county

GUARDIANS, by whom appointed and removed, 250, 255; when and
how chosen, 277; shall give bond, 256, 257, 270; shall
take an oath, 256 ; bonds where recorded, 281; duty in
making appraisement, 255 ; how they may manage the
property of their wards, 259; duty and liability in making
returns, 260 ; their fees, 268 ; how sales shall be made by
them, 263; removing to another county, how to remove the
record, 269 ; may have letters dismissory, and how, 270 ;
receipts of final settlements, how to be attested and recorded, 270, 271. - For other matters relating to guardianship, See Ordinary Court.
II
HABEAS CORPUS, various

kinds used in England—in Georgia, but two,
119 ; by statute

118 ; at common law—its nature and use,
—its extent' and use, ib.; who shall issue

upon the return, ib.; a ,compendium of
act, with notes, 120 to 122 ; prisoner

the writ, and sit

the habeas corpus
shall not be discharged or admitted to bail by reason of any defect of legal
precision in the mittimus, 102 ; power of judges of the superior court to let to bail, 120.
HABITATION, defence of, authorized, 20; who may lawfully assist—
not obliged to retreat, as in cases of self-defence, ib. (n.)
HARBOURING and concealing a person guilty of felony, 48 ; (and See
Accessory;') harbouring a slave, 71.
HOG-STEALING, definition, and punishment, 32.
HOMICIDE, definition and division, 16 ; means of affecting the death immaterial, ib.; murder defined, ib..; malice express, 17 ; malice implied, ib.; rules of law in determining the offence,
16; what is meant by “ unlawful killing" and other technical expressions contained in the statute, jb.; how far the
law will impute the guilt of murder to associates or persons
present, 14; punishment of murder, 17; when it may be
commuted, 127, 414 ; counselling a woman to kill her unborn infant is murder, 21 ; concealing death of child, ib.;
manslaughter defined, 17; rules of the common law in determining the offence, 17, 18; voluntary manslaughter, 18;
rules of the common law respecting, 17, 18; punishment,
18 ; involuntary manslaughter, ib. ; rules of the common
law respecting, 18, 19; in the commission of an unlawful
act, how punished, 19 ; in the commission of a lawful act
without proper caution, how punished, ib.; justifiable homicide defined, ib.; rules of the common law respecting, 19,
20 ; what necessary to justify, 20.
HORSE-STEALING, (See Larceny.)
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HUSBAND shall

461

enjoy the wife’s estate without distribution, 262and
ib.; responsibility of, for wife in criminal mat-

vice versa,

ters, 12.

I
IDIOCY, (She Lunacy.)
IDIOTS, guilt not imputed to, 11, 12; court of ordinary shall appoint
guardians for, 255 ; who shall have the guardianship, ib.;
property of, how

sold, ib.

IDLENESS, when it may subject one to public suspicion and punishment,
60 ; maxim of the Chinese concerning idleness, ib. (n.)
ILLEGALITY, rule of court respecting affidavits of partial payment on
executions, 152.
ILLEGITIMATE CHILDREN, how far placed on a footing with orphans, 255 ; shall inherit their mother’s estate, 262.
IMPARLANCE, how allowed in superior courts, 153.
IMPRISONMENT, (See False Imprisonment.)
INCEST, how punished in Georgia, 56 ; the levitical degrees and comment, 56, 57 ; how punished in England, 57.
INDECENCY, public, how punished, 58.
INDICTMENT, when sufficiently technical—its form, <Scc., 122; exception to its form, when to be made, 122, 123 ; demurrer
or
plea to, must be in writing, 124 ; prosecutor’s name
must be endorsed, 123; shall be read to prisoner 'on his
arraignment, 123, 124 ; for any felony, the prisoner 'tehall
.

have copy of,
123 ; persons

and list of witnesses furnished, and when,
charged with other offences may demand it,
ib.; for cattle-stealing, shall describe the animal, 32 ; what
shall be the allegation in indictments for introducing slaves,
39 ; limitation of indictments, 127.
INFANTS, age of accountability in criminal matters, 11 ; rule of law in

judging of criminality, ib. (n.) ; responsibility in civil matters, 12 ; defrauding by pretending to be of age, 66 ; when
permitted to contract marriage, 12 ; when allowed to make
a will, ib. ; when and how to choose a guardian, 278.
INFERIOR COURT, (See Justices of the Inferior Court and Ordinary Court;) jurisdiction in relation to slaves and free persons of colour, 355 ; in the trial of slaves, (See Trial of
Slaves,) in relation to roads, bridges, and ferries, 399 ;
duty in selecting jurors, 221 ; in levying extra tax, 241,
243, 329, 330 ; duty in collection of tax, 204 ; may issue
execution against tax collector for county tax, 241 ; how
they shall dispose of the one half of the state tax, 329; may
issue execution against defaulting county treasurers, 231;
shall issue execution against defaulting clerks, 294; duty of,
in relation to procuring, lettering, and recording schedule of
record books, 292; powers and duty respecting courthouses
and jails, 329; adjournment, 298.
INQUEST, (See Coroner.)

462

INDEX.

INSANE persons not
•

capable of crime, 12

;

the fact of insanity being •

doubted, how solved, ib. ; insanity after the offence committed, the trial shall be postponed, 129 ; after conviction,
the execution shall be

INSOLVENCY of chartered
ished, 37, 38,

suspended, and how, 127.

Banks deemed fraudulent, and how

pun-

INSOLVENT DEBTORS, how to petition for
371, 372 ; fraud being suggested,

and obtain relief, 367,
how the issue shall be
tried, 367, 371; sheriff’s fee for summoning the jury, 367 ;
schedule of property exempt from sale, 372; how such
property shall be disposed of, ib. ; what shall be done with
other property delivered up, 369; property concealed or
embezzled, ib.; oath of the debtor, 368; the effect of it,
363, 372 ; person so

discharged not to be again arrested,

what persons are excluded from the privileges of the
act, 368 ; debtor being arrested, may give bond for his appearance and be released, 370, 371 ; proceedings where
the party appears'not, 370; power of the security over the
person of the debtor, 371.
INSOLVENT LIST, (See Tax Collector and Grand Jury.)
INSURRECTION, exciting or attempting to excite, among slaves, 15;
insurrectionary papers or pamphlets, 15, 16.
INTENTION, necessary ingredient of crime, 11; how manifested, ib.;
369 ;

how otherwise proven,

ib.

INTEREST, rate of, in Georgia, 373; what contracts shall bear interest,
373, 374 ; mode of calculating, 373; Interest on judgments, 374.

INTERROGATORIES, when and how taken, 138, 139 ; to take female
testimony, 140,141; form of commission to take interrogatory, and rules of the court as to the execution and return,
150,151, and 153 ; directions for executing, 141 ; commission for, how obtained in justice’s court, 171 ; forms of
executing in justice’s court, 184, 185.
INTESTACY, courts of ordinary may, in certain cases, declare a testator
intestate, 275.

INVEIGLING, (See Larceny.)
,
INVENTORY, when to be made, and what it shall contain, 252.
INVOLUNTARY MANSLAUGHTER, (See

Homicide.)

J
JAILER, (See Sheriff,) shall give bond and security, and take an oath,
211 ; liability of, in general, 210 ; shall be punished for refusing to receive a felon, 209 ; shall receive prisoners from
other counties in certain cases, 198 ; how prisoners should
be kept, 209; what will amount to an escape, ib. ;
escapes
permitted by, 210, (See Escape;) shall not fetter prisoners,
proviso, 330 ; when a prisoner resisting may be killed, 210
and 19 ; ought to send for coroner when
prisoner dies
in jail, 211, 213; duty in returning the miftimus, 210
;
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shall not detain prisoner for dieting
writ of habeas corpus, 121, 210 ; fee

fees, ib.; disobeying
bill, 211.

JAILS, how built, repaired, and superintended, 329.
of, shall be divided, 263.

JOINT TENANTS, how lands

JUDGE, duty in the confinement of convicts, 126 ; in suspending sentence
of death against persons insane, 127; in suspending execution of pregnant females condemned to die, 128 ; in cases
when sentence has not been executed pursuant to judgment,
ib.; in passing sentence of death, ib.; may commute the
punishment, and when, 127.
JUDGMENT, how to be entered up, 156, 296, 374 ; how property is
bound by it, 296 ; how transferred, 199 ; judgment obtained by perjury void, 44; confessing or acknowledging
illegally, how punished, 46 ; to be pronounced upon persons
pleading guilty, 123, 124.
JURISDICTION, offence committed on boundary of two counties, 128 ;
where person is wounded or poisoned in one county, and
dies-in another, 128, 129.

JURORS,

manner of drawing, &c., 220, 223, 224 ; qualification of,
222 ; how summoned, 221 ; appearance and default,

220,

how
challenge, peremptory, 224 ; principal challenge
polls, ib. ; for favour, 225 ; voir dire, 129; shall

noted, ib.

;

the
stand over to next court in
certain persons excused from
to

case

of failure of court, 222 ;

serving, ib.; manner of striking
special jurors, ib.; their oath, (See Oaths;) their fees, 327 ;
jury made judges of the law and the fact, form of their verdiet, 124; their discretion in finding their verdict, 129;
verdict, how it may be annulled, 49; summoned on coroner’s
inquest, in default, how fined, 212, 214 ; jurors in justice’s
court,

(See Justice's Court.)

JUSTICES OF THE INFERIOR COURT, (See Inferior Court;)
when and how elected, 249; vacancies how filled, ib.
JUSTICE OF THE PEACE, when and how elected, 161; vacancies
how filled, 162; his oath, ib.; his office and duty, 161 ;
his powers as a conservator of the peace, 161, 164 ; his
duty therein, 161, 162; may commit for contempt, 100;
the ancient form of his commission, 161 ; his jurisdiction

defined, 163, 164, 165

;

the opinion of a distinguished

gen-

tleman of the bar concerning the justice’s jurisdiction, 177;
the justice should not act in his own case, 165; may superintend his own acts, ib.; may be compelled to proceed in

depending before him, ib. ; ought to record con; his protection and liability, 165, 166, 167 ;
bis official reports not to be gainsaid, 166 ; two-fold capacity of the justice, 167; must pursue the statute strictly,
and why, ib. ; may take inquisition where the coroner
neglects, 212 ; not paying over money collected by him,
shall pay 20 per cent. 196 ; his power and protection in
granting warrants, 79 ; in backing warrants, 80 ; in making arrests, 93 ; may be compelled to act in taking surety
of the peace, and how, 81 ; being deceived as to the sufficiency of security to recognisance, may afterward demand
a cause

victions; ib.
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; duty after taking security of tbe peace, 104,
duty under rule of court in returning recognisances,
his duty in relation to estrays, (See Estrays :) must
inform the clerk of the inferior court when an estray is levied on, 347 ; duty in relation to patrols, (See Slaves and
Patrols;) duty on resigning or removing out of the district,

better, 103
105 ;
153 ;

•

176.

JUSTICE’S COURT, the

jurisdiction, 108, 169, 172, 176, 177; the

several. grouncis on which suits are usually brought in juslice’s courts, 178, 179, 180, 181 ; concerning the parties

the pleadings, ib. ; the evidence, 182; the trial be183; the trial before the jury, ib ; appeal allowed, and how, 168 ; trial of the appeal, 168, 169;
courts, when and where held, 169 ; proceedings shall be
uniform, 172; summons, how served, 169 ; judgment by
default, ib. ; what residence shall give jurisdiction, ib.;
181 ;

fore the justice,

justice shall record civil proceedings, ib.; non-residents
deposite costs, ib. ; when defendants reside in different
counties, how suit shall be brought, 169 ; the protection of

shall

securities, 169, 170 ; instruments for money, how to be denied, 170 ; the nature and degree of evidence, 130, 170 ;
accounts, how proven, 170 ; parties removing before judgment, what shall be done, 171 ; judgments of equal dignity,
&c.,ib. ; mutual debts and set-offs, 170, 171; continuance,
ib.; claims, how disposed of, ib. ; bail, 171; contempts, how
punished, ib.; witnesses, how subpcenaed and fined for nonattendance, 171, 172; form of subpoena, 184; pay of witnesses, 171 ; interrogatories, ib.; jurors, how drawn and
summoned, 172 ; jury fee,'ib. ; juror’s oath, ib. ; (and See
Jurors ;) where a district is without justices and where the
justice may be a party, what shall be done, ib.; justice
may be ruled by superior court, ib. ; liability for default in
not paying over money, ib. ; where any
person may be dispossessed of negroes or other personal property by fraud
or violence, what shall be done, 173 ; the fees for services
therein,ib.; attachments, how issued, served, returned, and
tried, 174 ; replevy, 175 ; claims to property attached—
duty of the levying officer, ib. ; trial of claims to negroes,
ib. ; garnishees returning debts due the absent debtor, how
disposed of, 176 ; how suits may be settled, ib. ; how, and
when the

plaintiff in certiorari shall recover cost, 176.
(See Homicide;) rules of the common law
determining the offence, 19, 20.
•

JUSTIFIABLE HOMICIDE,
in

K
KEEPER, of jail

or penitentiary, permitting prisoners to escape, 47 ; of
penitentiary, refusing to receive convict, ib.
KIDNAPPING, any free person, 25 ; a free white child, ib

Ii
LAND, (See Sales and

Titles;) setting fire to woodlands, how punished 67.
or removing, 67.

LANDMARKS, cutting, felling, altering,

INDEX.
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LARCENY, how divided, 30; simple larceny defined, ib.; rules of the
common

law

as

what does and what does not amount

to

larceny, 30, 31

to

horsestealing, 32 ; how charged in
how punished, ib. ; cattlestealing, ib.;
indictment, ib. ; punishment, if of cer-

;

the indictment, ib. ;
how charged in the

tain value, ib. ; hogstealing, ib. ; punishment, ib. ;
other animals are subjects of larceny, punishment for

what
stealing them, 32, 33 ; larceny of title papers, 33 ; of evidences
of debt, ib.; of fixtures, ib.; plundering a wreck, ib.;
stealing a slave, ib.; inveigling a slave, ib.; larceny of things
not.enumerated, 34.

Larceny from the person, defined, ib.; punishment, ib.
Larceny from the house, defined, ib.; punishment, ib. ; breaking, entering, •intent, &.C., 35 ; may be committed on any public
building or church, ib.
Larceny after trust or confidence reposed, by public officers, agents,
&c., 35, 36 ; by a factor, commission merchant, &c., &c.,
36 ; by a clerk, agent, &c., ib.; by any person violating
a

trust, ib.

LAW, what, and how divided, 9 ; constitution U. S. supreme law, ib. ;
adoption of laws in existence prior to 1776, ib. ; common
law of England, defined, 9, 10 ; adopted by the legislature of
Georgia, 9 ; wbat laws, &.C., shall be recognised by our
courts, 10.

LEGACIES, principles of law concerning, 276 ; legatees how to be settied with, ib.
LEVITICAL DEGREES, table of degrees of affinity, &c., 56, 57.
LEWDNESS, how punished, 58 ; lewd-house keeping, ib.
LIBEL, 52; definition, punishment, ib.; principles of the common law
respecting, 52, 53 ; the printer or publisher a good witness,
54 ;

refusing to give the author, may be indicted himself, ib.;
be given in evidence on indictment for, ib.
LICENSE, practising medicine or surgery without, (proviso,) 59 ; apothecary selling without, (proviso,) 59, 60 ; the defence of the
defendant on indictment for such offences, 60; marriage
license, how and by whom granted, 281 ; marrying persons
without license or publication of banns, 63.
LIMITATION, of indictments, 127 ; of civil actions, 374.
LOST PAPERS, rules of court respecting, 153, 154.
LUNACY, (See Idiots,) lunatics incapable of crime when not lucid, 12;
not to be put upon trial while affected by insanity, 129 ;
persons alleged to be afflicted with lunacy, &c., and who
are charged criminally, 12 ; how the issue shall be tried,
ib.; commissions of lunacy, how and when issued, 256 ;
guardians for lunatics, &c., how appointed, 255.
4
truth may

M
MAINPRISE, distinguished from bail, 98.
MALICE

aforethought,

necessary

ingredient in murder, 16; technical

n n n
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meaning of the term, 16, 17; malice express, 17; malice
implied, ib.
MALICIOUS ARREST, punishment, 25.
MALICIOUS MISCHIEF, in what it consists, and upon what subjects it
m&y be committed, 66, 67, 68.
MALPRACTICE, proceedings on indictment of justice for, punishment,
49 ; malpractice of sheriffs, 196.
,

MANSLAUGHTER, (See Homicide.)

recorded, 376; the effect of not
having them recorded, ib. ; two persons having the same
mark, 377 ; duty and fees of the clerk, ib.; marking and

MARKS AND BRANDS, where to be

branding animals with intent to claim them, 33 ; punishment
for counterfeiting mark or brand required by law, 65.
MARRIAGE, when infants may contract, 12 ; marriage license, by whom
granted, 281; to be recorded, ib.; banns, how published,
ib. ; liability of the marrying officer, 63, 281.
MAYHEM, general definition, 21 ; what circumstances shall characterize
the offence, ib.; the various instances of mayhem and punv

ishment, 21, 32.

MEASURES, (See Weights and Measures.)
MILLS, duty of owners, their toll, penalty for violating the law, 377.
MISDEMEANOR, what, and how distinguished from crime, 11.
MITTIMUS, (See Commitment and Forms.)

MORTGAGE, deeds of, how proved and recorded, 332, 333 ; effect of not
being duly .recorded, 333 ; property brought within, this state
under mortgage shall be recorded, and when, ib.; purchasers of mortgaged property shall give bond, &c., 202;
how foreclosed, 334 ; form of mortgage deed, 337.
MOTHER, entitled to the custody of her orphan children, 255.
MOTIONS, rules of court respecting, 154.
MURDER, (See Homicide.)
MUTINY, of penitentiary convicts, and other prisoners, 50.

N
NATURAL GUARDIAN, shall

give security, 257.
NATURALIZATION, laws of United States respecting, 378.
NEW TRIAL, rule of court respecting, 155.
NOLLE PROSEQUI, when it may not be entered, 125.
NOTARIES public, official certificates, &c., received in evidence, 134.
NOTE, not to be denied but on oath, 133 ; how it may be proved, ib.
NOTICE, rules of court respecting, 154, 155.
NUISANCES not enumerated in the penal code, how to be abated and punished, 61 ; common law authorities respecting, 61, 62.
o
OATHS, how administered, 382; oath to support the constitution to be
taken by all officers, 195; administrator’s oath, 253; administrator’s oath with will annexed, 573; appraiser’s, 252;
.
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appraiser’s of estrays, 348; oath of bailiff charged with
jury, 223 ; of commissioners appointed to examine persons
alleged

to

be lunatics, &c., 256.

OATH1—Of constable
Coroner

183
........

Jury to take inquest

216

......

214

Witness examined on coroner’s inquest Sheriff
Clerk superior and inferior court ....
Guardians
Jailers
........
Justices of the peace ......
Receiver of tax returns
.....
Persons giving taxes
......
Tax collector
'
-

215

Grand

jurors

Jurors in civil
Jurors special
“

.......
cases

in

......

cases of
all other

divorce

....

194
292
256
211
162

232
233
235
224
221
223

“
cases
....
ib.
in justices’ courts
172
.....
for trial of claim in attachment cases returnable to justice’s court
175

“
It

Jury

trial of insanity
jurors in criminal cases
Jury in trial of slaves ...
on

-

130

Petit

125
413

Witness in criminal cases
Witness to be sent before the grand jury
Insolvent debtors Persons tolling estrays ....

125

ib.
368

348

ORDINARY COURT, powers

of, vested in the inferior court, 6 sec. 3
441 ; jurisdiction, 249, 250; shall appoint its
clerk, 249, 280 ; regular meetings—how opened and

art. con.,
own

adjourned, 250, 206
children, 255

; may

appoint guardians for illegiti-

appoint guardians for idiots, &c.
ib. ; cannot remove children from the mother’s custody,
proviso, ib. (n.;) may issue commissions of lunacy, 256;
what shall be done upon the return of such commission,
ib.; may declare intestacy in certain cases, 275; powers
and duty in inquiring into abuses and mismanagement of
executors, administrators, and guardians, 260, 266, 267 ;
shall examine returns made by executors, administrators,
and guardians, and direct the clerk to record them, 260;
may appoint commissioners to distribute estates, and how,
ib.; may order sales of slaves in certain cases, 263 ; may
order sale of part or the whole of real estates, ib.; may
mate

; may

direct executors and administrator^ to make titles in
tain cases—the requisites to be observed, 265, 266 ;

cer-

shall

over the docket and make entries, 267 ; letadministration and testamentary shall not be granted

regularly call
ters

pending appeals—but temporary letters may issue in such
269 ; may grant letters dismissory to executors, administrators, or guardians, 270; may appoint their clerk
administrator de bonis non, in certain cases, 271; authority
cases,

INbEX.

468

for the production of wills, ib.; authority for the produc*
tion and punishment of witnesses, 272 ; duty in the qualification of executors, 272, 273 ; may inquire into the cir

1

of the poor, and bind out orphans, 277 ; implied power to bind bastards, 278.
ORPHANS, may be bound out by the court of ordinary, 277; (and See
cumstances

apprentices.)
P
PARTITION of lands, how made, 263.

PATROLS, females exempted from patrol duty, 402; justices of the

charged with the execution of patrol laws, ib.; patrol
are liable to such
duty, 404 ; penalty for non-performance of duty, 404, 405;
disobedience and disorderly conduct of patrolmen, how
punished, 405 ; powers and liability of patrols in taking up
slaves, ib.; slaves shall not go out without a ticket, 407,
409 ; privilege of persons who may be sued for anything
done in the execution of the patrol laws, 406 ; assemblages
of slaves prohibited, and how dispersed, 407 ; more than
seven shall not be permitted to travel the highway together,
409 ; disorderly conduct of slaves how punished, 407 ; not
more than ten slaves shall be kept on a farm without a
white man, 408 ; slaves shall not carry firearms—proviso,
406, 408; arms found on slaves forfeited, and how, 407,

peace
•

divisions, how laid out, 402, 403; who

408.

PATROON, (See Slaves.)
PEACE, (See Warrants and Examination,) disturbing the peace, 61.
PEDLERS, tax on, 383 ; penalty for selling without license, 66 ; trading
with slaves, 74 ; proceedings against, 383.
PERJURY, definition, 43; punishment, ib.; subornation of, 43, 44;
.

effect of conviction for those offences, 44 ; taking the life
of another by perjury, how punished, ib.; rules of the
common law as to what does and what does not amount

perjury, 43 ; evidence necessary to convict, 44 ; conseof such corfviction, ib.
PHYSICIAN, what the law implies the profession to undertake, 59;
practising without license, ib.; endeavouring to spread
smallpox, 60.
PICKLOCK, persons found with any picklock, &c., &-c., 60.
to

quences

PLEA, how made, recorded, altered, &c., 123, 124.
PLEADINGS, in superior court, 145; in justice’s court, 181.
POLYGAMY, definition and punishment, 66 ; who may be competent
witness

on an

indictment for, ib.

POOR, tax may be levied for the support of the poor, 277 ; how collected
and

appropriated, ib.

PRISONER, (See Jailer,) assaulting jailer, maybe killed, 19 ; on civil
process, how disposed of, 198 ; in jail, how to be treated,
330 ; duty of the sheriff when prisoners confined in jail
may be sick, ib.; his liability for neglect of duty herein,
331 ; aiding prisoner to escape, 46, 47.
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PRISON

BOUNDS, how laid out, 331.

PROBATE of wills, 271, 272.
PROCHE1N AMI, rules of superior court

respecting suits by, .155.

PROSECUTOR, how to procure a warrant or summons, 76 ; who
may or may not prosecute, ib.; the law under which offences

must be

prosecuted, 127

;

danger of concealing crime,

76; his protection, 77 ; name of, to be endorsed on the
indictment, 123 ; such endorsement not essential to an

indictment, ib.
PROVISIONS, irriplied warranty on the part of the seller, as to the goodness of quality, 59.
PUBLIC money, holders of, not to be commissioned, 235 ; sheriffs collecting, and not paying over, how proceeded against, 206.
PUBLIC worship, persons disturbing religious congregations, how to be
dealt with, 384 ; spirituous liquors not to be sold within one
mile of meeting-houses,
how disposed of, ib.

ib.; lines collected of offenders,

PUBLIC

indecency, how punished, 58.
stealing, altering, or embezzling, 45 ; officer withholding after his term has expired, ib.
PUNISHMENT in common jail, limited, 74.
PUBLIC records, &c.,

Q
QUARANTINE, general regulations, 385

when quarantine is performed,
ib. ; entering in violation of
quarantine regulations, 60; the governor’s powers in establishing quarantine by proclamation, 386 ; duty of pilots
before entering vessels, ib.; duty of corporate authorities
upon ascertaining the existence of contagious diseases, 387 ;
duty of the executive on receiving notification, ib. ; jurisdiction of the corporation of Savannah extended, 387,
388; resolutions passed in 1834 respecting smallpox,
388; vessels arriving having free persons of colour on
board shall be quarantined, 357, 358, 359 ; and See free
;
how the vessel shall enter,

Persons

of Colour.

R
RAPE, definition and punishment, 22 ; rules of common law respecting,
ib.; the party ravished may be a witness, ib.; the jury to

judge of her credibility, ib.; infant under 12 years old, being
ravished, may give evidence, ib. ; may be heard without
oath, ib. ; the effect of such information, ib.; caution to be
observed in all such cases,

ib.

RECEIPTS final, of executor, administrator, and guardians, how to be
attested and recorded, 270 ; copy thereof made evidence,
271.

RECEIVER of tax returns,

(See Tax.)

RECORDS, stealing, embezzling, altering, &c., 45; officer withholding
from successor,

ib%

RECOGNISANCE, party refusing to enter into recognisance may be
committed, 103; the nature of the recognisance, ib.; may
be

discharged, and how, 103, 104; justice being deceived

.
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as

to

the sufficiency of the

security

may

afterward require

better, 103 j for the peace and good behaviour, the nature
of it, and who may require it, ib.; how it may be dis-

charged, 104 ; for the peace, how forfeited, ib.; for the
good behaviour, how forfeited, 105 ; duty of the magistrate
after taking recognisance, 104 ; of bail, must be signed,
proviso, 108 ; how certified and returned, ib.; how fulfilled,
ib. ; shall not.be taken more than twice, ib. ; proceedings on
forfeited recognisances, 111, 112 ; taken by clerks superior court, shall be recorded, and

REGRATING, offence of, abolished, 64

how, 156.

the offence defined, ib.

;

REMOVING dead

body illegally, 62.
RENT, mode of distraining for rent, 389 ; privileges of the tenant, ib.;
claims to property distrained, how disposed of, ib. ; rent not
to have precedence ofjudgments, ib.; being unpaid, the tenant may re-enter, ib.; liability of tenant for refusing possession after expiration of lease, ib.; how to remove tenant
'

bolding

over,
389 ; tenant

; all contracts for rent shall bear interest,
making oath that the lease has not expired,

390

what shall be done, 390 ; and See Forms.
RESCUE, defined, 46 ; how punished, ib.; what circumstances necessary to complete the crime, 97 ; what shall be done when a
party is rescued, ib. (And See Escape.)

RESISTING

peace-officer, 46.

RETAILING without licenses, 63.

RETURNS, shall be made by executors, administrators, and guardians,
260 ; not being regularly made, what shall be done, 267.

(And See Forms.)
REVOCATION of letters administration, &c., suits shall not abate, 267:
of will, 275.

RIOT, (See Unlawful Assembly,) definition and punishment, 51 ; distinction between riot and unlauful assembly, ib.; distinction
between riot and

affray, ib.

;

punishment of riot, ib.

ROADS, BRIDGES, &c.
Roads, what roads shall be deemed public, 391; their width, 396

alty for obstructing, ib.; timber

; pen-

repair, may
be used, ib. ; where roads incommode persons by passing
over their premises, what shall be done, 391;
powers and
duty of the inferior court in laying out and repairing roads,
392, 397

;

necessary to

road districts, hovrlaid out—commissioners

pointed, 393, 394, 396 ; vacancies

,

ap-

commissioners,
how filled, 397 ; commissioners finable for neglect of duty,
396, 397 ; duty of commissioners in appointing overseers,
and directing how and when roads shall be worked, 394,
398 ; duty of overseers in summoning hands, 394 ; in
working roads, 395, 396; in measuring and marking
roads, 398 ; punishment for removing or destroying milepost, &c., set up on public roads, 68, 398 ; who shall be
liable to road duty, 394 ; defaulters, how dealt with, 395,
397 ; fines, how collected and disposed of, ib.;
powers of
among

INDEX.
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commissioners in proceedings against defaulters, 397 ; certain counties excepted from the operation of the. general
road laws, 399.

Bridges, what bridges

are public, 393 ; punishment, for maliciously destroying, 67 ; powers and duty of the inferior court in erecting and repairing public bridges, 392, 396; the same in
establishing and regulating ferries, 392, 393, 399; liability
of owners of bridges and ferries, 393 ; .toll-board to be set
up, ib.; commissioners for building bridges shall not be
-undertakers or security of undertakers, 396.
ROBBERY, definition and punishment, 29, 30; rules of eommon law as
to what does and what does not amount to robbery, 29.
RULES OF COURT, (See Chap. 9, Part 2.)

$
SABBATH, laws commanding observance of, and prohibiting labour,
sports, &c., 399, 400.
SALES by executors, administrators, and guardians—of real estate, how
to be effected, 263 ; how to be advertised, 264 ; hours of
sale, ib.—of slaves, how to he made and conducted, 263,
264 ; liability of bidders, 264 ; how property shall. be offered, ib.; sales by one executor or administrator good,

though others

may

be associated with them in the adminis-,

tration, ib.; sales advertised by executors or administrators,
and the property being claimed, what shall be done, 264,
265.

SALES

by sheriff, when made, and how advertised, 200, 201, 206 ; land
must be sold in the county where it lies, 201 ; purchaser
must be put in possession, 206 ; sale of mortgaged property, 202 ; of life estate, ib.; sale of bank stock, 205 ; of
personal property under tax execution, how advertised, 206 ;
liability of bidders at sheriffs’ sales, 264.
SALES by coroners, (See Sales by Sheriffs.)
SALES by constables, how advertised, 190.
SCIRE FACIAS, issue of, against bail in civil cases regulated, 110;
issued to revive judgments, how returnable, 156; rules of
superior and inferior court respecting issue of, ib.
SCOLD, adjudged a nuisance, and how punished, 62.
SEAMEN, coloured, respecting their arrival in this state, 357; duty and
liability of captains having them on board, 357, 358, 359 ;
shall depart with the vessel, 358; what persons are excepted from the operation of the law, 358, 359.
SEARCH WARRANT, (See Warrants and Arrests.)
SECURITIES on appeals and stay of execution, who have paid the debt,
shall control the execution, 341 ; execution may issue
against security and principal, jointly and severally, 342 ;
security paying the debt shall take control of the execution,
169, 199, 297, 342 ; security on recognisance, or bond,
&c., may on being sued make special defence, and have

f

m
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the like

privilege

as

security on appeal

or stay

of execution,

342 ; where they fail to make such defence at the trial,
how they shall proceed in order to control the execution,
•

SELF

securities signing as such, shall be proceeded against
accordingly, 342 ; surety of the peace, (See Warrants
and Recognisance;) securities of executors, administrators,
343 ;

and guardians, 266, 267.
DEFENCE, (See Defence,') what

justifiable, 20.
SENTENCE, in penitentiary

cases,

circumstances make the killing

when for

more

than

one

offence, how

executed, 125; of death, how executed, 126; how

pended, in

sus-

of insanity after conviction, 127; in cases
of pregnant females, 128; failure in execution, how afterward executed, ib.; time, and place of execution must be
fixed, ib.; second sentence to the penitentiary—its deviacases

tion, 129.
SEVERING in trial, when permitted, 129.

SHERIFF, {for Sale, See Sales,) when and how elected, 193; what
done in case of tie, ib.; when to apply for their commission,
&c., ib. ; shall officiate until a successor is qualified, ib.;
vacancies filled

by popular vote, ib. ; inferior court may
appoint during interim, 194 ; certain persons ineligible to the
office of sheriff, 236 ; shall attend the superior and inferior
courts, 194 ; and courts of ordinary, 206 ; shall execute
writs, and may command assistance, 194 ; powers and
liabilities in making arrests, 93 ; may appoint deputy, 194 ;
bound for their acts, 195; shall give bond with freehold
securities, and take an oath—who may qualify them—bond
how sued, J 94; shall be responsible for the conduct of
jailers, 209, 210 ; duty on going out of office, 195; shall
be subrsftt to rule after going out of office, 204; how
om office, 207 ;
shall sell and make titles to
property ^evied on by their predecessors, 195 ; liability
of, generally, 195, 196 ; on not paying over money collected, 196, 203, 206, 235; shall not act as attorney, 195,
303; guilty of extortion, how proceeded against, 196 ;

remove

duty in serving Civil process, 197; process against defaulting executors or administrators, 267; when interested in
suit what

sfiall b^ done, 197; duty and liability in bail

109, 114, 197, 198 ; duty in levying on land, 201;
on bank stock, 205; defendant may point out
property,
198; duty in serving ca. sas, 198 ; in claim cases, 199 ;
201; in summoning juries, 200,221 ; duty and liability of,
cases,

in collecting executions against tax collectors, 202, 203 ;
fees in such cases conditional, 203 ; selling property of de-

faulting tax collectors, ib. ; collecting tax executions, 204,
206 ; shall keep execution docket, 206 ; duty to sick prisoners, 330, 331 ; may pursue and arrest persons on bail or
criminal process in another county, 93, 204.
SLA.VES, (See Patrols, Trial of Slaves, and Seamen,) what persons shall
be considered slaves, 349; owners of infirm slaves shall
be compelled to take care of them, and how, 410 ; slaves
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shall

not be employed to work on Sabbath, ib.; how manumitted in Georgia, 351 ; penalty for attempting to- free
slaves illegally, 351, 352 ; slaves going on board of ships

riding quarantine, and which have free negroes on board,
how punished, 358 ; slaves shall not have command of
boats on the Savannah river, 409 ; liability of boat-owners
in such cases,

ib.; boat-owners shall not suffer slaves to

produce, ib.; penalty, ib.; slaves shall
house, 410 ; penalty against persons hiring
them houses, ib.; slaves shall not be permitted to hire
their time or transact business for themselves, ib.; penalty,
ib.; slaves buying certain articles without ticket, how
punished, ib.
put on board any
not hire

'

any

Offences relative to Slaves—introducing slaves into this state indictable, proviso, 69 ; who are exempt from the penalty,
70 ; what sufficient to allege on Indictment for this offence,
ib.; defendant how to plead, &c., ib.; penalty for purchasing, hiring, &c., any slaves illegally introduced, an excepi

tion, 71 ; clerks’ duty in recording certificates, &c., ib.;
harbouring a slave, ib.; carrying, &c., out of the state
or
county, 72 ; illegally whipping, &c., ib.; ill treatment by,
*&c., ib.; buying from slaves, ib.; selling to slaves, 73;
slaves being found in tippling shops, evidence against the

shopkeeper, ib.; illegally giving pass, ib.; teaching them
to read, &c., ib.; not to be employed in printingo-ffices,
&c., ib.

Quarantine,) surgeon or physician endeavouring to
spread, &c., 60.
SODOMY, defined, 23; punishment, ib.; rules of the common law in
ascertaining the offence, ib.
SMALLPOX, (See

(

SOUND MIND, who considered of, 11.

SQUIBS, making and throwing into the streets, indictable, 62.
‘
STABBING, punishment, 25; to be adjudged the cause of death, the
death must

happen within

a

given time, ib.

STOLEN GOODS, buying or receiving them, 47; proof of buying, 48;
if the principal thief cannot be taken, how the receiver may
be indicted, ib.
SUBORNATION OF PERJURY,

complete,

or

there

(See Perjury,) the perjury must be

can

be

no

subornation, 43.

SUBPCENA, in justices’ courts, 184; duces tecum, how issued, 133,135,
136, 156.

SUITS* how brought into superior and inferior court, 293.
SUMMONS, how to be served, 169, 190; when preferable to a warrant, 76.
SURETY of the peace,

&c., (See Warrant.)

SURVEYS, rules of court respecting, 156, 157.

SWINDLING, (See Cheating.)
0 0 0
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T
TAVERNS, how licensed, 230, 416; duty of the inferior court in fixing
tavern rates, 416; penalty for overcharging, ib.; obligation
of

innkeepers to entertain travellers, ib.

TAX, table of tax

on

lands, 244-247 ; tax on other property, 248; one
paid to the counties, 239; shall have

half of state tax to be

precedence of all other debts, 238 ; no deed or mortgage
shall avoid the payment of, ib.; tax executions, how collected, 204 ; no judicial interference shall be allowed in the
collection of tax, 239; tax collected on insolvent lists shall
become part of the county fund, ib.
Extra tax may be levied for support of the- poor, 277; may
be levied for county purposes, and how, 241 and 329, 830.
TAX RECEIVERS, wheh and how elected and commissioned, 231;
when to
an

qualify, ib.; vacancies how filled, 193

;

shall take

oath, 232; the mode of taking returns, ib.; who are

required to make returns, and how, ib.; shall make a general digest, ib.; digest when to be closed, ib.; duty of,
upon closing digest, 232, 233, 234 number of digests to
be made, and what to be done with them, 233; fees of,
when and how to be paid, ib.; duty of, relative to property
of non-residents, 234 ; penalty for making false return, ib.;
shall be under the direction of the executive, ib.; agents
may give in where they reside, 237; their personal liability,ib.

TAX COLLECTORS, when and how elected, 231; vacancies how filled,

when to apply for commissions, penalty for default
a holder of public
money, 236 ; shall give bond and take an oath, 232 ; re193 ;

herein, 231; shall not be commissioned if

,

sponsibility to the executive, 234 ; bond of, how taken, approved, and transmitted, 235, 236 ; where to be recorded,
236 ; copy of the bond, when valid, ib.; property of collector and securities bound from the signing of the bond, ib.;
securities of defaulting tax collectors ineligible to the office
of sheriff, ib.; when to commence collecting, and what notice to be given, ib.; may in certain cases collect instanter,
238 ; what shall be received in payment of tax, ib.; penalty
for overcharging, 236 ; remedy of the party injured against
collector, 239; duty in making sale of defaulter’s property,
236,238; how to proceed in sale of non-residents’ property,
237 ; how to proceed when non-residents expose goods to
sale at auction, 238; how to proceed against free persons
of colour in default, ib. ; personal liability of agents, 237;
how to proceed where no property is found in the county,
239; where a person is returned a defaulter for property
given in and paid in another county, what shall be done,
240, 241; shall lay before the grand jury the insolvent
list, 239 ; which shall not be allowed after execution has
been issued against him, {proviso,) ib.; if allowed for a
smaller sum, shall pay the difference, ib.; shall not be
credited for receivers’ commissions, unless, &c., ib.; at
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what time accounts shall be closed and settlement made
at the treasury, 240; liability of collector in default for
state tax, ib.; for county tax, 240,241 ; when more is
paid
into the treasury than is due, how reimbursed, 241; shall
have indulgence for the amount of their insolvent lists in
certain cases, ib.

THEFT, (See Larceny.)
THREATS, persons committing crime under, 12, 13 ; extorting money,
&c., by threatening letter, &c., 49.
TIPPLING SHOPS, keeping without license, 63; slaves found in at
certain seasons, 73.

TITLES, to be made by executors and administrators in certain cases,
265, 266.
TRADING, with slaves illegally, 72, 73.
TREASON, of what it shall consist, and how punished, 15; rules of the
common

law

respecting, ib.

TREASURER, (See County Treasurer.)
TRIAL, how prisoner shall be brought in for, 124; trial, when to be had,
125 ; demand of, ib.; severing in trial, 129 ; trial on coroner’s inquest, 212 ; new trial in criminal cases, 124.
Of slaves and free persons of colour, what shall be capital
offences, 411 ; punishment of persons of colour for enticing
away slaves, ib.; punishment of manslaughter, ib.; of other
crimes, ib.; proceeding before justices of the peace in trial
of, 411, 412 ; before the inferior court, 412, 413; oath of
the jury, 413; duty of the court in passing sentence, 414 ;
execution may be suspended, and for what cause, 414,415;
power of the court to commute punishment, 414 ; to compel
the attendance of witnesses, ib.; penalty for concealing slave
accused of crime, ib.; who shall do execution in capital
cases, ib. ; state shall not pay for slaves executed, 415;
fees of officers, how paid,
the superior court, ib.
f

ib.; appeal

may

be allowed to

u

UNLAWFUL ASSEMBLY, how to be dispersed, 50; what must be
proven on the indictment, 51; distinction between
lawful assembly and a riot, ib.

an un~

UNWHOLESOME PROVISIONS, (See Balters and Butchers.)

USURY, contracts for, void, but

no

forfeiture of the principal, 374.

V
VAGRANCY, how punished, 60.
VERDICT, (See Jurors,) must be general in criminal cases, 124 ; how
it may be annulled, 49; obtained by perjury, void, 44.
VOIR DIRE, when juror may be put upon his voir dire, and what questions shall be asked him, 129.
VOLUNTARY (MANSLAUGHTER, rules of the common law respect-

ing, 17, 18.
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VOTE, person of

buying or selling a vote, 63; voting more than
&c., ib.; and See Elections.

age

once,

w
WAGONER, Wharfinger, Sfc., violating trust, 36.
WARRANT, by whom to be granted, 77; grounds upon which it may
issue, ib.; the form and requisites of it, 78 ; how it shall
be directed, 79 ; the justice’s discretion, 78 ; directions to
•

be

given by the magistrate to the arresting officer, relative
to securing costs, 144; the peril of the executing Officer,
78; how to be executed out of the county, 80; how, out of
the district, 190 ;

when the officer may refuse to execute,
165; when the party is rescued, or escapes, 97.

for the peace, dfc., who may bind peace breakers,
80, 81; at whose request, 81; of whom it may be required,
ib.; difference between surety of the peace and good behaviour, ib.; who may be bound to the good behaviour, and
for what causes, 8a; how the warrant shall be framed and

Warrant

directed, ib.
Warrant to search, grounds for, 80; how the warrant shall
be directed and executed, 80, 96 ; the prosecutor should be

present' at the search, and why, 80; goods found, what
must be. done with them, 100, 101.
WEIGHTS AND MEASURES, what shall be the standard, 417; duty
of the inferior court in

procuring such standard, ib.; penalty for selling by weights and measures under the standard,
weights, &c., to be marked, and how, ib.; clerk’s fee, ib.;
rule established in weighing with steelyards, 418.
WIDOW, shall inherit the whole of her husband’s estate, and vice versa,
262.

WILLS, persons detaining, liable to attachment for contempt, 271 ; probate of wills, and qualification of executors, 271, 272;
witnesses to wills bound to attend the probate, 272 ; executor refusing to qualify, or where none is appointed, 273 ;
different sorts of wills, ib.; nuncupative will, 274; written
wills, ib.; how wills may be revoked, 275 ; persons capable of

making wills, ib.

WITNESSES, competency and incompetency generally, 44, 54, 58, 129,
136, 137; competency, a question for the court,

credibility,

question for the jury, 136; state’s evidence, how admitted,
137; when free from arrest, 89, J38; being duly summoned, and failing to appear, how dealt with, 138 ; how in
justice’s court, 171, 172; how required to attend, 138;
how paid for attendance, ib.; how paid in justice’s court,
171; witnesses to deed must be produced, proviso, 139
rule of court respecting the examination of, 157.
a

THE END.

